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Court of Appeals of the District of Columbia 


No. 5274. 

George D. Mitchell et al., Appellants, 

vs. 

Proctor L. Dougherty et al. 


a Supreme Court of the District of Columbia. 

i 

District Court No. 1980. 

In re Condemnation of land for the extension of Irving 
Street, between 18th and 20th Streets, N. E., and for the 
widening of 18th Street, between Irving and Jackson 
Streets, N. E. 

United States of America, j 

District of Columbia, ss: 

Be it remembered that in the Supreme Court of the Dis¬ 
trict of Columbia, at the City of Washington, in said Dis¬ 
trict, at the times hereinafter mentioned, 1 the following 
papers were filed and proceedings had, in the above-en¬ 
titled cause, to wit: 

1 Petition . 

Filed May 13, 1929. 

In the Supreme Court of the District of Columbia, 
Holding a District Court, j 

District Court No. 1980. 

i 

In re Condemnation of land for the extension of Irving 
Street, between 18th and 20th Streets, N. E., and for 
the widening of 18th Street, between Irving and Jackson 
Streets, N. E. 

The petition of Proctor L. Dougherty, Sidney F. Talia¬ 
ferro and William B. Ladue respectfully represents: 

1—5274a 
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GEORGE D. MITCHELL ET AL. VS. 


1. That thcv are the Commissioners of tlie District of 

; 

Columbia, and as such Commissioners institute this pro¬ 
ceeding under the authority of a certain provision of the 
Act of Congress approved March 4, 1913, entitled “An Act 
making appropriations for the government of tlie District 
of Columbia for the fiscal year ending June 30th, 1914, 
and for other purposes”, which provision reads, in part, 
as follows: 


‘‘That the Commissioners of the District of Columbia 
are hereby authorized to open, extend, or widen any 
streets, avenue, road or highway to conform with the plan 
of the permanent system of highways in that portion of 
the District of Columbia outside of the cities of Washing¬ 
ton and Georgetown adopted under the Act of Congress 
approved March second, eighteen hundred and ninety- 
three, as amended by the Act of Congress approved June 
twenty-eighth, eighteen hundred and ninety-eight, by con¬ 
demnation under the provisions of subchapter one of 
Chapter XV of the Code of Law for the District of Colum¬ 
bia.” 


And that they conduct this proceeding as authorized by a 
certain Act of Congress, approved May 28th, 1926, en¬ 
titled “An Act to provide for the condemnation of land 
for the opening, extension, widening, or straighten- 
2 ing of streets, roads, avenues or highways in accord- 
a nee with the plan of the permanent system of high¬ 
ways for the District of Columbia, and for other purposes”, 
which Act reads as follows: 

“That in all condemnation proceedings instituted by the 
Commissioners of the District of Columbia in accordance 
with the provisions of subchapter 1, of Chapter XV of the 
Code of Law for the District of Columbia for the acquisi¬ 
tion of land for the opening, extension, widening, or 
straightening of Pinev Branch Road between Thirteenth 
and Butternut Streets, Thirteenth Street, extended, except 
through the Walter Reed Hospital Reservation; Concord 
Avenue; Nicholson Street, or any street, avenue, road or 
highway in accordance with the plan of the permanent 
system of highways for the District of Columbia, all or any 
part of the entire amount found to be due and awarded by 
the jury in said proceedings as damages for, and in respect 
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of, the land condemned for such streets,! avenues, roads, 
or highways, or parts of streets, roads, avenues, or high¬ 
ways, plus all or any part of the costs and; expenses of said 
proceedings may be assessed by the jury as benefits: Pro¬ 
vided , however , That if the total amount of damages 
awarded by the jury in any such proceedings, plus the 
costs and expenses of said proceedings, be in excess of the 
total amount of benefits, it shall be optional with the Com¬ 
missioners of the District of Columbia to abide bv the ver- 
diet of the jury, or, at any time before the! final ratification 
and confirmation of the verdict, to enter a voluntary dis- 
missal of the cause. 

“Sec. 2. That there is hereby authorized to be appropri¬ 
ated out of the revenues of the District of Columbia such 
sums as may be necessary from time to time to pav the 
costs and expenses of the condemnation proceedings insti¬ 
tuted under the authority of this Act and for the payment 
of the amount awarded as damages, the ainounts collected 
as benefits to be covered into the Treasury of the United 

|V 

States to the credit of the revenues of the District of Co¬ 


lumbia: Provided, however, That if the total amount of 
damages awarded by the jury in any such proceedings, plus 
the costs and expenses of said proceedings^ be in excess of 


the total amount of assessments for benefits, such excess 
shall be paid out of the appropriations herein authorized.” 


2. That your petitioners, by virtue of the foregoing pro¬ 
visions, have officially ordered the extension of Irving 
Streets, between 18th and 20th Streets, Northeast, and for 
the widening of 18th Street, between Irving and Jackson 
Streets, Northeast, in the District of Columbia, and in 

furtherance thereof file this petition according to 
3 the provisions of subchapter one of; chapter fifteen 
of the Code of Law for the District of Columbia, for 
the purpose of acquiring the hereinafter; described land 
for the said extension of Irving Street, between 18th and 
20th Streets, Northeast, and for the widening of 18th 
Street, between Irving and Jackson Streets, Northeast, as 
aforesaid. 

3. That said extension of Irving Street, between 18th 
and 20th Streets, Northeast, and widening of 18th Street, 
between Irving and Jackson Streets, Northeast, in the Dis¬ 
trict of Columbia, conforms with the plan of the permanent 
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system of highways in that portion of the District of Co¬ 
lumbia outside of the cities of Washington and George¬ 
town, adopted under the Act of Congress approved March 
2nd, 1893, as amended by the Act of Congress approved 
June 28th, 1S98. 

4. That a map or plat showing the land to be taken for 
the said extension of Irving Street, between 18th and 20th 
Streets, Northeast, and widening of 18th Street, between 
Irving and Jackson Streets, Northeast, in the District of 
Columbia, is hereto annexed as part of this petition and 
marked “Exhibit, D. C. No. 1”. 

5. That the land necessary for the said extension of 
Irving Street, between 18th and 20th Streets, Northeast, 
and widening of 18th Street, between Irving and Jackson 
Streets. Northeast, in the District of Columbia, together 
with the names and residences of the owners of the fee 
thereof, so far as the same can be ascertained, is particu¬ 
larly described as follows: 

4 Descriptions of land to be condemned for the exten¬ 
sion of Irving Street between 18th and 20th 
Streets, N. E., and for the widening of 18th Street 
between Irving and Jackson Streets, N. E. 

All of a tract of land taxed as Parcel 156/59, containing 
3,900.50 square feet. (Lloyd H. Van Kirk, owner. "Resi¬ 
dence: 1900 Irving St., N. E.) 

All of a tract of land taxed as Parcel 156/60, containing 
4267 square feet. (Wilhelmina H. Mitchell, owner. Resi¬ 
dence :-.) 

All of a tract of land taxed as Parcel 156/57, containing 
2744 square feet. (Guy V. & Daisy M. Collins, owners. 
Residence: 1812 Irving St., N. E.) 

All of a tract of land taxed as Parcel 156/56, containing 
18135 square feet. (Elizabeth Leahy, owner. Residence: 
1800 Brentwood Road, N. E.) 

Part of a tract of land taxed as Parcel 156/41. Begin- 
ning for the same at the southwest corner of Parcel 156/43, 
and running thence with the northerly line of said Parcel 
156 41, north 86° 27' east 18.04 feet; thence with the east¬ 
erly line of 1 8th Street extended, 90 feet wide, south 3° 34' 
east 50.17 feet to the southwesterly line of said Parcel 
156 41 : thence with said southwesterly line, north 24° 52' 
west 49.61 feet; thence with the west line of said Parcel 


I 
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156/41, north 4° 02' west 3.93 feet to the point of begin¬ 
ning*, containing* 490 square f/et. (Ada R. iGibson, owner. 
Residence: 1800 Irving St., N. E.) I 

Part of a tract of land taxed as Parcel 156/43. Begin¬ 
ning for the same at the northwest corner of said Parcel 
156/43, and running thence with the northerly line of said 
parcel, north 86° 27' east 18.44 feet; thence with the east¬ 
erly line of 18th Street extended, 90 feet wide, south 3° 34' 
east 50 feet to the southerly line of said parcel; thence with 
said southerly line, south 86° 27' west 18L04 feet to the 
southwest corner of said parcel; thence with the westerly 
line of said parcel, north 4° 02' west 50 feetjto the point of 
beginning, containing 912 square feet. (Ada Roome Gib¬ 
son, owner. Residence: 1800 Irving St., N: E.) 

WAW. 

Wherefore, the premises considered, and in accordance 
with the further provisions of subchapter one of chapter 
fifteen of the Code of Law for the District of Colum- 
5 bia, your petitioners pray as follows*. 

1. That this Honorable Court shall cause public 
notice of not less than twenty days to be g’Aen of the insti- 
tution of these proceedings by advertisement in three daily 
newspapers published in the District of Columbia, which 
notice shall warn and require all persons having any in¬ 
terest in these proceedings to appear in this Court at a 
day named in said notice, and to continue in attendance 
until the Court shall have made its final order ratifying 
and confirming the award of damages and the assessment 
of the benefits of the jury; and shall cause: a copy of said 
notice lo be served bv the United States Marshal for the 
District of Columbia, or his deputies, upon each of the 
owners of the land to be condemned as can be found by the 
said Marshal, or his deputies, within the District of Co¬ 
lumbia, and upon the tenants and occupants of the same. 

2. That this Honorable Court shall empanel a jury in 
accordance with the law provided for in j such cases, to 
ascertain the damages each owner of the land taken may 
sustain bv reason of the aforesaid extension of Irving 
Street, between 18th and 20th Streets, Northeast, and for 
the widening of 18th Street, between Irving and Jackson 
Streets, Northeast, in the District of Columbia, and the 
condemnation of the land necessary for the same, and to 
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assess the benefits resulting there from in accordance with 
the provisions of the aforesaid Act of Congress and the 
aforesaid subchapter one of chapter fifteen of I lie Code. 

A That such other and further orders may be passed and 
proceedings had herein as are contemplated by the aforesaid 
Act of Congress to the end that the aforesaid land mav be 
condemned and secured for the said extension of Irving 
Street, between 18th and 20th Streets, Northeast, 
6 and the widening of 18tli Street, between Irving 
and Jackson Streets, Northeast, in the District of 
Columbia, as aforesaid. 

PROCTOR L. DOUGHERTY, 
SIDNEY F. TALIAFERRO, 

W. B. LA DUE, 

Commissioners, District of Columbia. 

WILLIAM W. BRIDE, 

ALEX H. BELL, Jr., 

Attorneys for Petitioners. 

District of Columbia, ss : 

Personally appears Proctor L. Dougherty, who, being 
first duly sworn according to law, deposes and says that 
lie is one of the Commissioners of the District of Columbia; 
that he has read the foregoing petition of said Commis¬ 
sioners and knows the contents therepf; that the facts 
therein stated upon his personal knowledge are true and 
those stated upon information and belief, he believes to be 
true. 

PROCTOR L. DOUGHERTY. 

Subscribed and sworn to before me this 13th dav of May, 
A. D., 1929. 

[seal.] ADAM A. G1EBEL, 

Notary Public , D. C. 
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(Here follows plat marked page 7.) 

Notice and Order of Publication. 
Filed June 4, 1929. 
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Notice is hereby given that the Commissioners of the 
District of Columbia (pursuant to a certain provision of 
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the Act of Congress, approved March 4, 1913, entitled, 
“An Act making appropriations for the expenses of the 
government of the District of Columbia, for the fiscal year 
ending June thirtieth, nineteen hundred and fourteen, and 
for other purposes”, whereby they are authorized to open, 
extend, or widen any street, avenue, road j or highway to 
conform with the plan of the permanent system of high¬ 
ways in that portion of the District of Columbia outside 
of the cities of Washington and Georgetown; adopted under 
the Act of Congress approved March 2, 1893, as amended 
by the Acts of Congress approved June 28,! 1898, and May 
28,1926, respectively, by condemnation under the provisions 
of subchapter one of chapter fifteen of the Code of Law 
for the District of Columbia), have filed a petition in this 
Court praying the condemnation of the land necessary for 
the extension of Irving Street, between ;18th and 20th 
Streets, N. E., and for the widening of 18th Street, between 
Irving and Jackson Streets, N. E., in the District of Co¬ 
lumbia, as shown on a map or plat filed with the said peti¬ 
tion, as part thereof, and praying also that this Court 
empanel a jury in accordance with the law provided for in 
such cases to assess the damages each owner of land to be 
taken may sustain by reason of the said extension of Irving 
Street, between 18th and 20th Streets, N. E., and for the 
widening of 18th Street, between Irving and Jackson 
Streets, N. E., in the District of Columbia, and the con¬ 
demnation of the land necessary for the purposes thereof, 
and to assess the benefits resulting therefrom, plus all or 
any part of the costs and expenses of said proceed- 
9 ings, upon any lands which the jury may find will 
be benefited, as provided for in and by the aforesaid 
Act of Congress approved May 28, 1926, it is, by the 
Court, this 4th day of June, 1929, ordered that all apersons 
having any interest in these proceedings be, and they are 
hereby warned and commanded to appear in this Court on 
or before the 5th day of August, 1929, at ten o’clock A. M., 
and continue in attendance until the Court shall have made 
its final order ratifying and confirming the award of dam¬ 
ages and the assessment of benefits of the jury to be em¬ 
paneled and sworn herein; and it is further ordered that a 
copy of this notice and order be published twice a w r eek for 
two successive weeks in the Washington Evening Star, 

i 
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the Washington Post and the Washington Times, news¬ 
papers published in the said District, commencing at least 
t wen tv da vs before the said 5th day of August, 1929. It is 
further ordered that a copy of this notice and order be 
served by the United States Marshal, or his deputies, upon 
each of the owners of the fee of the land to be condemned 
herein, as may be found by the said Marshal, or his deputies, 
within the District of Columbia, and upon the tenants and 
occupants of the same, before the said 5th day of August, 
1929. 

Bv the Court. 

PEYTON GORDON, 

Justice. 


Order for Appearance. 
Filed August 5, 1929. 


The Clerk of said Court will enter my appearance for 
Lloyd H. Vankirk. 


WM. S. HAMMERS, 
Attorney for Lloyd II. Vankirk. 

10 Proofs of Publication. 

Filed September 4, 1929. 

Affidavit. 


District of Columbia, To wit: 

Personally appeared before me, a Notary Public in and 
for the said District, Arthur D. Marks well known to me 
to be one of the publishers of The Washington Post, a daily 
newspaper printed and published in the City of Washing¬ 
ton and the District aforesaid, and made oath in due form 
of law that the annexed notice was published in said daily 
newspaper at the times mentioned in the Certificate oppo¬ 
site hereto. 

Witness my hand and official seal this 5th day of July, 
1929. 

[seal.] 


FRANK M. SCOTT, 

Notary Public , D. C. 
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(Copy of Notice same as Notice and Order of Publica¬ 
tion found at pages 8 and 9 of this record.) 

I hereby certify that the foregoing Legal Notice was 
printed and published in The Washington Post, a daily 
newspaper, upon the following dates: June 17, 18, 24, 25, 
1929. 

ARTHUR D. MARKS, 

Business Manager . 


Cost of Proof of publication not paid unless annexed 
receipt is signed and stamped by cashier 6f The Washing¬ 
ton Post Company. 

Washington, D. C., July 5, 1929. 

; 

Messrs. Wm. W. Bride & Alex. H. Bell, Jr. Attys. 

i 

To The Washington Post Company, Dr. 

i 

For publishing the annexed Legal Notice in the 


Washington Post.!. $55.04 

j 

Received payment for the Company-- —, 192-. 


11 (Copy of notice same as notice and order of pub¬ 
lication found at pages 8 and 9 of this record.) 

District of Columbia, ss : 

j 

Personally appeared before me, Elmer F. Yount, a 
Notary Public in and for the District of Columbia afore¬ 
said, W. R. Little, who being duly sworn according to law, 
on oath says that he is the Agent and Auditor of The Eve¬ 
ning Star, a daily newspaper published in the City of Wash¬ 
ington, District of Columbia, and that the advertisement, 
of which the annexed is a true copy, was published in said 
newspaper 4 times on the following dates: June 17, 18, 24, 
25, 1929, at a cost of Fifty-one 60/100 (51.60) Dollars. 

W. R. LITTLE. 

j 

Sworn and subscribed to before me Jul. 5, 1929. 

[seal.] ELMER F. YOUNT, 

Notary Public. 


2—5274a 
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Marshal’s Returns . 

S<*rv< <] by When How served 

Lloyd H. Van Kirk 
Wilhelmina H. Mitchell 
Guy V. Collins 
Daisy M. Collins 
Elizabeth Leahy 
Ada R. Gibson 
Ada Roome Gibson 

EDGAR C. SNYDER, 

l~. S. Marshal in and for the Dis. of Columbia, 

By WM. J. KIRKLAND, 

Deputy U. S. Marshal. 

Copy. 

12 Instructions . 

Filed November 11,1929. 


Allen 


East 


7/2/29 

8/5/29 

7/l/29 : 


i 4 

4 4 


8/5/29 


i 4 


Personally 
Not found 
Personallv 

i i 
i i 

Not found 
1 < 


1. Gentlemen of the jury, your duties are, first, to ascer¬ 
tain the damage which will be suffered by the respective 
owners of the several parcels of land condemned by these 
proceedings. You are instructed that the several parcels 
of land to be condemned are to be appraised at their fair 
market value, with reference to the most advantageous use 
or uses to which they can be respectively put. By fair 
market value is meant what the property would sell for in 
cash, or terms equivalent to cash, when offered for sale by 
one who is willing but is not obliged to sell to one who de¬ 
sires but is not obliged to buy. 

2. After ascertaining the amount of damages to be 
awarded to the owners of the parcels to be condemned, you 
may proceed to assess the full amount of such damages, or 
any part thereof together with the costs and expenses of 
this proceeding, or any part thereof as benefits, provided 
vou shall tind benefits in such amount actually to exist from 
the evidence, against any and all parcels of land in the Dis¬ 
trict of Columbia which you find from the evidence will be 
benefited. In determining the amount to be assessed 


against anv parcel of land vou shall take caret*ullv into con- 

• i * » 
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sideration the respective situations and topographical con¬ 
ditions of said parcels of land and the special benefits and 
advantages they will severally receive. Ijn assessing bene¬ 
fits against the properties found to be benefited, you shall 
take into consideration the benefits and advantages such 
properties may severally receive from the opening, widen¬ 
ing, and extension of said streets as contemplated 

13 by said improvement project as shown by these pro¬ 
ceedings. By the opening, widening, and extension 

of said streets the jury are to understand their establish¬ 
ment, laying out, and completion for all the ordinary pur¬ 
poses of a public thoroughfare. 

3. You shall make up your assessment of costs by includ¬ 
ing the following items: The clerk’s costs, which will be 
certified by the clerk of the court; Seventy-five dollars to 
each of the two expert witnesses produced by the petition¬ 
ers; costs of the stenographic record of these proceedings; 
costs of publication in this proceeding in such sum as is 
certified by the clerk; and five dollars per day for each 
member of the jury for each day the jury shall have already 
engaged in this cause or shall hereafter actually devote in 
deliberations in this cause in meeting assembled and with 
every juror present. 

4. After ascertaining the full amount ofibenefits which all 
of the parcels of land in the District of Columbia will re¬ 
ceive from the proposed condemnation, wou shall, where 
part of any parcel or tract of land has been already dedi¬ 
cated for the purposes of the street or road involved in 
this proceeding take into consideration the fact of such 
dedication and the present value of the land dedicated, in 
determining whether the remainder of said parcel or tract 
is to be assessed for benefits, and the amount of benefits, if 
any, to be assessed thereon. 

5. Having determined the amount of damages, and there¬ 
after determined the amount of benefits, I and after having 
also determined the deductions, if any, to be made on ac¬ 
count of dedications as aforesaid, if the total of the benefits 
which vou find to be assessed shall then be in excess of 
the total damages plus the costs and expenses of this pro¬ 
ceeding, you will then proportionally scale down the 

14 benefits actually found so that, the benefits will equal 
the damages, plus the costs and the expenses of this 

proceeding. 



12 


GEORGE D. MITCHELL ET AL. VS. 


6. You are instructed that you must not assess benefits 
arbitrarily, but only where you find that an enhancement 
in market value, as heretofore explained, will result. 

7. You are instructed that if a part only of any lot, piece 
or parcel of land is to be condemned, the measure of dam¬ 
ages is the difference in value if any between each whole lot, 
piece or parcel of land, and the value of what will remain 
after the part is taken; but you shall not take into con¬ 
sideration, in making* your award for the part taken, any 
benefits that may accrue to the remainder thereof, but such 
benefits shall be considered by the jury in determining what 
assessment, if any, shall be made or levied against such 
part of such lot, piece or parcel of land, as may not be taken. 

8. You are instructed that the cost of reproduction of the 
structural value of any building or improvement which may 
be located in whole or in part upon any of the land to be 
taken is competent evidence only in so far as it tends to 
show the market value of the property. 

9. The jury in assessing benefits shall not take into con¬ 
sideration anv benefits which they believe may accrue from 
the laying of sidewalks, or curbs, or paving, or any other 
improvements for which the property owner will have to 
make further payments, such benefits not being a part of 
this proceeding. 


10. You are instructed that the burden of proof rests 
upon the petitioners, the Commissioners of the District of 
Columbia, to establish the existence and extent of such ben¬ 
efits with respect to the particular parcels of land, and the 
petitioners must meet such burden with evidence before any 
assessment of benefits can be made. 

15 11. You shall take into consideration the opinions 

of the witnesses who have testified as to values and 
benefits, and give to such opinions the weight to which the 
jury may think them fairly entitled. You shall not be bound 
by such evidence, however, but may use your own knowledge 
based upon your view of the premises in making up your 


assessments of values and benefits. 


12. The jury may consult its own convenience as to the 
time and place of meeting for the purpose of deliberation, 
but should endeavor to reach a conclusion and return its 
verdict as speedily as possible. The verdict should be in 
writing, signed by them or a majority of them, and should 
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i 

be returned to the court, on or before the 9th day of De¬ 
cember 1929. 

i 

13. The jury, during* the course of its deliberations, may 
at its own convenience and without application to either 
court or counsel, make such further views of the properties 
involved as it may deem necessary, provided' the whole jury 
is present. 

WALTER I. McCOY, 

Chief Justice. 

Verdict of Jury. 

Filed December 9, 1929. 

We, the jury in the above entitled cause, hereby find the 
following verdict and award of damages for; and in respect 
of the land to be condemned and taken for the acquisition 
of land for the extension of Irving Street, between 18th and 
20tli Streets, Northeast, and for the widening of 18th Street, 
between Irving and Jackson Streets, Northeast,in the 
16 District of Columbia, as shown on a map or plat filed 
with the petition in this cause, amounting to the 
sum of Eleven thousand nine hundred eighty three dollars 
Seventy cents, ($11,983 70/100), as set forth in Schedule 
No. 1, hereto annexed as part hereof. 

And we, the jury aforesaid, hereby find the expenses of 
these proceedings to amount to the sum of Five hundred 
ninety nine dollars and four cents ($599 04/100). 

And we, the jury aforesaid, hereby find the amount of 
benefits accruing by reason of the condemnation of land 
necessary for the acquisition of land for the extension of 
Irving Street, between 18th and 20th Streets, Northeast, 
and for the widening of 18tli Street, between Irving and 
Jackson Streets, Northeast, in the District of Columbia, 
as aforesaid, to be the sum of Eleven thousand five hun¬ 
dred thirty dollars and forty two cents ($11,530 42/100). 

And we, the jury aforesaid, find the lots, pieces or parcels 
of land which will be benefited by the aforesaid acquisition 
of land for the extension of Irving Streets!, between 18th 
and 20th Streets, Northeast, and for the widening of 18th 
Street, between Irving and Jackson Streets* Northeast, in 
the District of Columbia, are the lots, parts of lots, pieces 
or parcels of land mentioned and described in Schedule 
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No. 2, hereto annexed as part lie/eof, and we hereby find 
that the several lots, or parts of lots, pieces or parcels of 
land mentioned and described in said Schedule No. 2, will 
be benefited to the extent of the respective amounts men¬ 
tioned and set forth in Schedule No. 2, and we hereby assess 
against the said lots, or parts of lots, pieces or parcels of 
land, respectively, as and for benefits as aforesaid, the 
several amounts specified and set forth in said Schedule 
No. 2. 

17 Witness our hands and seals, this 4th day of De¬ 


cember, A. D. 1929. 

EUGENE B. BERRY, [seal.] 
EDWARD 0. DAVIS, [seal.] 

FRANK E. JOHNSON, [seal.] 
NORRIS H. SANBORN, [seal.] 
ELMER E. SHIPLEY, [seal.] 


Schedule No. 1. 

Damages. 

Amount 
awarded as 
damages. 


All of a tract of land taxed as Parcel 156/59, 

containing 3,900.50 square feet. $1,170.15 

All of a tract of land taxed as Parcel 156/60, 

containing 4,267 square feet. 1,066.75 

All of a tract of land taxed as Parcel 156/57 

containing 2,744 square feet. 686.00 

All of a tract of land taxed as Parcel 156/56, 

containing 18,135 square feet. 8,500.00 

Part of a tract of land taxed as Parcel 156/41. 

Beginning for the same at the southwest 
corner of Parcel 156/43, and running thence 
with the northerly line of said Parcel 156/41, 
north 86° 27' east 18.04 feet; thence with 


the easterly line of 18th Street extended, 90 
feet wide, south 3° 34' east 50.17 feet to the 
southwesterly line of said Parcel 156/41 ; 
thence with said southwesterly line, north 
24° 52' west 49.61 feet; thence with the west 
line of said Parcel 156/41, north 4° 02' west 
3.93 feet to the point of beginning, containing 
490 square feet.. 


196.00 
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Amount 

j awarded as 
damages. 

Part of a tract of land taxed as Parcel 156/43. 

Beginning for the same at the northwest cor¬ 
ner of said Parcel 156/43, and running thence 
with the northerly line of said parcel, north 
86° 27' east 18.44 feet; thence with the east¬ 
erly line of 18th Street extended, 90 feet wide, 
south 3° 34' east 50 feet to the southerly line 
of said parcel; thence with said southerly 
line, south 86° 27' west 18.04 feet to the south¬ 
west corner of said parcel; thence with the 
westerly line of said parcel, north 4° 02' west 
50 feet to the point of beginning, containing 


912 square feet.j. . 364.80 

Costs and Expenses: 

Clerk of Court. $20.00 

Advertising . 160.04 

18 Stenographer . 19.D0 

Expert witnesses. 150.00 

Jurors. 250.00 

-— $599.04 


Total .j.. $12,582.74 

WAW. 

Schedule No. 2. 

Benefits. 

Amount 
assessed as 


Lots. benefits. 

Square 4137. 1 . j.... $250.00 

2 . !.... 75.66 

3 . !.... 76.35 

8 . L . .. 35.00 

9 . i.... 34.75 

10 .1_ 34.75 

5 . !.... 53.90 

4 . !.... 80.00 

11 . j. ... 146.48 

12 . !.... 40.00 
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Lots. 

13 

14 

15 

Square 4138. 21 

15 

16 

17 

18 
26 
27 

3 

4 

5 

22 

23 

24 

Square 4207. 33 

32 

15 

6 
5 
4 

17 


Amount 
assessed as 
benefits. 

40.00 

40.00 

50.00 

71.88 

80.00 

80.00 

140.00 

300.00 

41.25 

33.75 

75.95 

76.91 

52.14 

37.18 

37.84 

38.66 

1,045.05 

1,050.00 

150.00 

100.1S 

50.09 

25.05 

66.00 


4,508.82 


Brought forward . 4,508.82 

Parcel 156/42. 1,050.00 

Parcel 156/52. 1,950.00 

Parcel 156/41 (remainder). 1,306.20 

Parcel 156/43 (remainder). 464.80 

Parcel 156/61. 100.00 

Lots. 

Square 4208. 14 . 246.75 

15 . 176.00 

16 . 176.00 

17 . 176.00 

18 . 176.00 

19 . 176.00 

20 . 176.00 
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Amount 
assessed as 


Lots. ! benefits. 

i 

807 . j . 88.00 

806 .j. 88.00 

808 . i . 87.85 

809 . j . 87.85 

23 .I. 110.00 

24 .[. 100.00 

25 .I. 286.15 


Total . i . 11,530.42 


19 Motion of Lloyd H. Van Kirk to Set Aside Verdict 
of Jury and to Grant a Re-hearing, and Excep¬ 
tions. \ 


Filed December 28, 1929. 

# * • • # * • 

j 

Now comes Lloyd H. Van Kirk, onejof the interested 
parties being a property owner in the area affected by the 
above-named condemnation proceeding, and moves that the 
Court set aside the verdict of the jury herein returned on 
December 9, 1929, and grant a re-heating of the above 
matter, and that on the following grounds: 

1. The said verdict of the jury fails to allow to him just 
and adequate damages for such of his land so condemned, 
the award amounting to confiscation. 

2. The said verdict of the jury assesses against his said 
property benefits that are unjust, unreasonable, dispro¬ 
portionate and without foundation. 

3. The plat or map of the area affected by this proceed¬ 
ing as submitted to and used by the jury is not a complete 
and accurate plat or map, and fails adequately and fairly 
lo represent all of the material facts that it should. 

4. He, Lloyd H. Van Kirk, was without fault or negli¬ 
gence on his part, but largely due to a misunderstanding or 
misinformation, prevented from being represented by coun¬ 
sel at the said hearing on November 11, 1929. 
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">. TU. Lloyd II. Van Kirk, after the said hearing entered 
into a stipulation with the Assistant Corporation counsel 
to submit to the said jury while considering the matter in 
this cause, his affidavit setting forth such facts as he, the 
said Lloyd H. Van Kirk wished to have so submitted; but 
that it appears, and it is hereby claimed, that the said affi¬ 
davit was never submitted to the said jury as stipulated 
and agreed to as aforesaid. 

6. And for such other and further reasons as may be 
presented upon the hearing of this Motion. 

Wherefore the said Lloyd H. Van Kirk takes exception 
to the said verdict of the jury as aforesaid, and being by 
the said verdict aggrieved, prays that the relief herein¬ 
before mentioned be granted, and that the several affidavits 
herewith submitted be taken and read herewith. 

1 FRED P. MYERS, 

Atty. for L. H. Van Kirk. 

20 Affidavit of Lloyd H. Van Kirk. 

******* 

District of Columbia, ss : 

Personally appeared before me, a Notary Public in and 
for the District of Columbia, Lloyd H. Van Kirk who, 
being duly sworn, deposes and says: 

1. That he is a citizen of the United States and above 
the age of ‘21 Years: 

2. That he is one of the respondent owners in the above- 
entitled condemnation proceeding to-wit the owner of Par¬ 
cel 156/59 and Lot 32, Square 4207; 

3. That affiant was unable to appear at the final hearing 
of the said cause on November 11, 1929 due to unavoidable 
absence from the city that arrangements for representa¬ 
tion bv counsel at said hearing failed and that affiant was 
deprived of the opportunity of appearing at the said hear¬ 
ing either in person or by counsel; 

4. That thereafter to wit on November 26, 1929, affiant 
entered into stipulation with Alex. H. Bell of counsel for 
the Commissioners of the District of Columbia as in the 
following exhibit (marked Exhibit “A”) set forth, with 
the assurance that the said stipulation would be delivered 
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to the jury in the said proceeding for its consideration as 
provided in the said stipulation; 

5. That subsequently to the filing of verdict by the jury 
in the said proceeding on December 9, 1929, affiant made 
an examination of the papers on file with the Clerk of the 
Supreme Court of the District of Columbia pertaining to 
the said proceeding and failed to find a copy of the said 

stipulation among the said papers and affiant avers 
21 that according to the best of his knowledge and be¬ 
lief no copy of the said stipulation | was ever filed 
with the jury or the Court in the said case as agreed 'with 
the said counsel; 

6. That affiant takes exception to the finding of the jury 
as set forth in the verdict as being unjust, unreasonable 
and not in accordance with the facts since the said verdict 
fails to give adequate damages for property of affiant to 
be condemned to-wit that the said award; of damages is 
less than cost to affiant of said property, that the said 
verdict assesses most unjust, discriminatory, and exces¬ 
sive benefits to property of affiant, to-wit jthe assessment 
of $1,050.00 or $15.00 per front foot against Lot 32, Block 
4207 a lot now fronting for fifty feet on present Irving 
Street as compared with an assessment of but $150.00 or 
$3.00 per front foot against Lot 15, of the jsaid block abut¬ 
ting said Lot 32 of affiant on the East, and! with an assess¬ 
ment of $15.00 per front foot against Loti 33, Block 4207 
which has no frontage on present Irving Street which said 
lot abuts Lot 32 of affiant to the West; j 

All as more fully set forth in the affidavit accompanying 
the said stipulation attached hereto and made a part hereof 
and the facts of which affidavit the affiant'is able and ex¬ 
pects to prove at a further hearing if granted in the said 
cause; j 

7. That the documents on file with the Clerk of the Su¬ 
preme Court of the District — Court pertaining to the said 
proceeding do not include as provided by law a plan show¬ 
ing the said Parcel 156/59 owned by affiant which it is 
proposed to condemn; which omission would tend to un¬ 
fair, unreasonable and inaccurate assessments by the jury; 

8. Wherefore, affiant prays that the said verdict of the 
jury be vacated and set aside as unjust and unreasonable 
and that a rehearing of the cause herein be granted. 

LLOYD Hi VAN KIRK. 
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Subscribed and sworn to before me this 28th day 
of December, 1929. 

| SEAL. ] JOHN T. HOLBROOK, 

Notary Public. 

Exhibit A. 

Agreement as to Stipulation. 


It is hereby stipulated and agreed by and between the 
t 'ommissioners of the District of Columbia, by their coun¬ 
sel. and Lloyd II. Vankirk, one of the owners respond¬ 
ent in tlie above-entitled proceeding, that for the purpose 
of tills cause the i evidence in the following allidavit may 
be taken as the testimony of the said owner which would 
have been offered by said owner had he been present at the 
hearing of said cause on November 11, 1929, and con¬ 
sidered by the jury empaneled in said cause as if intro¬ 
duced as competent evidence at the said hearing. 

ALEX. H. BELL, Jr., 

Assnt. Corporation Counsel. 

LLOYD II. VAX KIRK. 


Affidavit. 

District of Columbia, ss: 


Personally appeared before me a Notary Public in the 
District of Columbia Llovd II. Van Kirk, who being dulv 
sworn deposes and says: 

1. That he is a citizen of the United States and above 


twenty-one years of age; 

2. That he is the owner in fee of land Parcel 156/59 as 


shown in the official plats, maps and records of the Dis¬ 
trict of Columbia, one of the parcels included in the above- 
entitled condemnation proceeding; 

3. That on November 11, 1929, affiant was un- 
23 avoidably absent from Washington, D. C. at Balti¬ 
more, Md., and was unable to attend the hearing 
held on the cause herein; that he had arranged for counsel 
in the said proceeding but that through misunderstanding 
as to the particular nature of the procedure to come up 
on the said date, it was not learned until the morning of 
said date that it was the final hearing in the said case; 
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that affiant endeavored on the same morning* to obtain 
oilier available counsel in time for said hearing* but with¬ 
out success and that affiant also attempted to reach a wit¬ 
ness for the said hearing* but found the witness absent 
from home; I 

4. That the said parcel was purchased by affiant five years 
ago as part of a total home plot bought at baid time; and 
that affiant constructed and established a home on the said 
parcel and Lot 32, Square 4207 abutting said parcel on the 
North; that the said property consists of ample residence 
space on a quiet street, readily accessible, however, to main 
arteries, stores, street cars, schools and other facilities and 
is situated in a portion of Woodridge, D. C>, a location of 
utmost importance and convenience in connection with 
affiant’s work in the nearbv State of Marvland; and it is 
affiant’s opinion that it is impossible to duplicate the many 
satisfactory features of the said location elsewhere in 
Woodridge or the District of Columbia; and that even if 
such a location were possible; it would still be necessary to 
again undertake the building of a home; 

5. That the said parcel 156/59 cost affiant a fraction more 
than twenty cents per square foot at time of purchase in 
addition to which he has made divers and sundry expendi¬ 
tures in the improvement of the said property, to-wit: the 

clearing, filling, grading, terracing, seeding, plant- 
24 ing, beautifying and landscaping of the said parcel 

for purposes of the home and private lawn park of 
affiant, that the value of said improvements; and landscap¬ 
ing is not less than $750.00 including the time and labor of 
affiant and others at a value of $650.00. 

6. That said parcel and tangible improvements and bet¬ 

terments have appreciated in value since |acquisition by 
affiant by reason of building and improvements of property 
to the North thereof as well as at 20th Street and Rhode 
Island Avenue, N. E., and elsewhere in tjie vicinity, at 
least 50 per vent making 1 lie present fair market value of 
the said parcel not less than 58.8 cents pojr square foot; 
and that a reasonable price for damages to affiant is not 
less than 70 cents per square foot; j 

7. That affiant’s property in Lot 32, Square 4207, will not 
benefit through the proposed extension of i Irving Street, 
N. E., by reason of the fact that as situated,; the said prop¬ 
erty now has ready access upon the said living Street to 
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wit: a 50-foot frontage at end of present Irving Street and 
from Brentwood Road to Lot 32 and therefore being more 
favorably situated than other properties abutting on the 
land included in this proceeding and even more favorably 
situated than Lots 15, 6, 5 and 4 of the said square in that 
the said parcel 156/59 now affords affiant ample parking 
space on Ids private grounds but actually abutting on Ir¬ 
ving Street to the East; 


8. That on the contrary affiant’s property will sustain ir¬ 
reparable injury by way of (a) increased danger to chil¬ 
dren and dependents of affiant from resultant heavier ve¬ 
hicular traffic on the proposed opening of Irving Street as 
a through street; (b) increased vibration affecting house of 
affiant as result of said traffic particularly from heavy 

trucks; (c) loss of private protected front parking 
25 space; (d) the fact that affiant's property as a whole 
will actually sell to better advantage at the present 
time with annexed parcel 156/59 useful as private park and 
playground than after loss of and without said parcel; (e) 
street noise and disturbance in a zone at present compara¬ 
tively quiet; (f) the necessity of reterracing and planting 
affiant’s property; 

9. That no benefits will accrue to affiant’s property Lot 
52, Square 4207 upon the proposed extension of said street 
which are not now afforded by Irving Street and Brentwood 
Road, provided a sidewalk were laid on Brentwood Road; 
and that in affiant’s opinion the greatest benefits to accrue 
from the proposed said extension will accrue to the owners 
of the Jesse Moving Picture Theater and the patrons 
thereof: 

And further deponent saith not. 

LLOYD H. VAN KIRK. 


Subscribed and Sworn to before me this 26 day of Novem¬ 
ber, 1929. 

’ [seal.] JOHN T. HOLBROOK, 

Notary Public. 

Affidavit of Elin A. Anderson. 


******* 

Personally appeared before me, a Notary Public in and 
for the District of Columbia, Elin A. Anderson who, being 
duly sworn, deposes and says: 
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1. That she is a citizen of the United States above the 
age of 21 years; 

2. That on the morning of November 11,: 1929, she was 
engaged in her regular duties in the office of Lloyd H. Van 

Kirk, one of the respondent owners in the above-en- 
2G titled proceeding; that shortly after nine o’clock on 
the said morning she received telephonic instructions 
from the said owner to locate Fred P. Myers, attornev at 
law, to deliver to the said attorney certain documents per¬ 
taining to said proceeding and to request the said attorney 
to appear in the proper court for the purpose of represent¬ 
ing the said owner at a hearing set for said; date; that she 
was advised that the said attorney had gope to court and 
would be found in one of the several divisions of the Munic¬ 
ipal or District of Columbia Supreme Court; 

3. That she proceeded to the Municipal and Supreme 
court houses and there made diligent search and inquiry 
for the said attorney but that though the said attorney was 
known to her personally and by sight she failed to find the 
said attorney or otherwise locate him until after twelve 
o’clock noon when she reached him by telephone at the 
office of the said attorney and thereupon proceeded to the 
office of the said attorney and delivered to him the said 
instructions and documents, it being then about 1 o’clock 
p. m. on the said date. 

4. And further deponent saith not. 

ELIN A. ANDERSON. 

Subscribed and sworn to before me this twenty-seventh 
day of December, 1929. 

[seal.] JOHN T. HOLBROOK, 

; n. p. 

27 Affidavit of Fred P, Myers, j 

i 

# * & # # *& * 


I, Fred P. Myers, being first duly sworn according to 
law on my oath depose and say that I am a member of 
the Bar of this Court, in active practice with offices in the 
Woodward Building this City; that on November 11th 1929 
I was engaged in and about the Municipal Court returning 
to my said office about or shortly after noon, whereupon 
there was on my desk a request to call the office of Lloyd H. 
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Van Kirk at once which I immediately did on the tele- 
phone: that then in a telephone conversation with Miss 
Anderson a secretary of Mr. Lloyd TI. Van Kirk, she trails- 
mitted to be his request to go immediately to the Court 
to enter my appearance in this matter for him and to ask 
for a continuance or to do whatever was possible and nec¬ 
essary to protect his interests and rights therein; that she 
immediately brought to my said office all available papers 
and information whereupon I immediately went to the 
Court, whereupon upon inquiry, I was informed by the 
clerk of the Court in which the hearing herein had been 
held that the hearing was closed and that the matter had 
been submitted to the jury, and upon further inquiry was 
informed bv him that there was nothing I could do then. 

1 FRED P. MYERS. 

Subscribed and sworn to before me this 28th day of 
December, 1929. 

! FRANK E. CUNNINGHAM, 

Clerk. 

By J. WESLEY GARDNER, Jr., 

Asst. Clerk. 

28 Motion of Guy V. Collins to Set Aside Verdict of 
Jury and to Grant a Re-hearing and Exceptions. 

Filed December 28, 1929. 

# j¥: 

Now comes Guy V. Collins, one of the interested parties, 
being a property holder in the area affected by the above- 
named condemnation proceeding, and moves the Court to 
set aside the verdict of the jury herein returned on De¬ 
cember 9, 1929, and to grant a re-hearing of the above mat¬ 
ter. and that on the following grounds: 

1. The said verdict of the jury fails to allow to him just 
and adequate compensation for such of his land as is so 
condemned, the award amounting to confiscation. 

2. The said verdict of the jury assesses against his said 
property benefits that are unjust, unreasonable, dispro¬ 
portionate and without foundation. 

3. The plat or map of the area affected by this proceed¬ 
ing as submitted to and used by the jury is not a complete 
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and accurate plat or map, and it fails adequately and 
fairly to represent all of the material facts that it should. 

4. And for such other and further reasons as may be 
presented upon the hearing of this Motion. 

Wherefore the said Guy V. Collins takes exception to the 
said verdict of the jury as aforesaid, and being by the said 
verdict aggrieved, prays that the relief hereinbefore men¬ 
tioned be granted, and that the several affidavits herewith 
submitted be taken and read herewith. 

FRED P.| MYERS, 

Atty. for Respondent, 

29 Affidavit of Henry G, Hanford. 

* # # * * ; # # 

Personally appeared before me, John|T. Holbrook, a 
Notary Public, in and for the District of Columbia, Henry 
G. Hanford, who, being duly sworn, deposbs and says: 

1. That he is a citizen of the United States above the 

age of 21 years; I 

2. That he has served as a condemnation juror hereto¬ 
fore and is familiar with the procedure: and customary 
awards and assessments of such juries; 

3. That he has examined the official plat and the verdict 
of the jury in the above-entitled proceeding with particular 
reference to the awards and assessments for parcels 156/52 
and 156/59; that to his knowledge it is customary to assess 
benefits in cases similar to the said proceeding against 
properties for a distance of several blocks adjacent to the 
blocks at location of condemnation proceedings; that he 
does not know and has never heard of an instance in which 
benefits as high as $15.00 per front foot were assessed 
against property abutting proposed improvements of the 
kind in said proceeding; that in his opinion the assessment 
at the rate of $15.00 per foot amounting to over 50 per 
cent of the total benefits found by the jury in the said pro¬ 
ceeding against the few properties abutting said improve¬ 
ments on the north side of proposed street is discrimina¬ 
tory, unjust and highly disproportionate and that from his 
study of the verdict and facts herein it is his opinion that 
by far the greatest benefits to accrue from the said im- 

4—5274a I 
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provement will result to the business interests on Rhode 
Island Avenue from 20th to 24th Streets, N. E., and 
30 on 18th Street from Rhode Island Avenue to Mon¬ 
roe Street N. E. 

HENRY G. HANFORD. 


Subscribed and sworn to before me this 27th day of 
December, 1929. 

[seal.] JOHN T. HOLBROOK, 

N. P. 


Affidavit of Guy V. Collins. 

******* 


Personally appeared before me, John T. Holbrook, a 
Notary Public in and for The District of Columbia, Guy V. 
Collins, who, being duly sworn, deposes and says: 

1. That he is a citizen of The United States above the 
age of 21 years; 

2. That he is an interested party in the above mentioned 
cause: 

3. That he has lexamined the official Plat prepared in the 
Office of The Surveyor of The District of Columbia, and the 
verdict of the jury in the above-entitled proceedings with 
particular reference to the awards and assessments for 
parcels 156/52 and 156/57 owned by his wife and himself. 

That he considers assessment of $15 per front foot on 
parcel 156/52 as excessive and unequitable. 

That the amount of assessment per front foot is un¬ 
usual and that the area on which benefits are assessed is 
more restricted than in similar cases as attested on ac¬ 
companying affidavit of Henry G. Hanford. 

That he can see no reason why property on the north 
side of proposed street is taxed to an amount three times 
greater than that on south side of said street. 

31 He further believes that the amount awarded for 
damages on parcel 156/57 vffiieh amount exactly 
parallels the tax assessment is insufficient. 

He therefore prays the Honorable Court for a re-opening 
of the above proceedings for the presentation of additional 
evidence. 


GUY V. COLLINS. 
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Subscribed and sworn to before me this 27th day of 
December, 1929. 

[seal.] JOHN T. HOLBROOK, 

Notary Public, D. C. 

A ffidavit of William S. Hammers. 

Filed January 10, 1930. ; 


# 


# 


* 


Personally appeared before me, Edward T. Quigley a 
Notary Public, in and for the District of Columbia, William 
S. Hammers who, being duly sworn, deposes and says: 

1. That he is a citizen of the United States and above 
the age of 21 years; 

2. That Lloyd H. Van Kirk, one of the respondent own¬ 
ers in the above-entitled proceeding, requested affiant to 
represent him, the said Lloyd H. Van Kirk, in the said 
proceeding particularly at the hearing in the said cause; 
that affiant was absent from the city on August 5, 1929, the 
date set for the opening of the said proceeding and that 
during such absence an appearance of affiant was noted 
in the said case on behalf of affiant; 

3. That affiant understood that the case had been con¬ 
tinued and arranged with the said owner to keep affiant 

advised as to when the case would come up, and that 
32 the next affiant learned of the case was on the morn¬ 
ing of November 11, 1929 when I the said owner 
telephoned affiant that according to the Corporation Coun¬ 
sel’s office the hearing in the said proceeding to-wit the 
final hearing on the merits of said case would be held on 
that dav; I 

4. That affiant advised the said owner that on account of 
other cases on which affiant was engaged on the said day, 
it would be impossible for affiant to appear at the said 
hearing and suggested that other counsel be secured by 
said owner. 

Further affiant saith not. 

WM. Si HAMMERS. 

Subscribed and sworn to before me this 8th day of Janu- 
arv, 1929. 

[seal.] EDWARD T. QUIGLEY, 

Notary Public. 
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Affidavit of Eugene B. Berry . 
Filed March 6, 1930. 


District of Columbia, ss : 

Personally appeared before me. a Notary Public in and 
for the District of Columbia, Eugene B. Berry, who being 
first duly sworn, deposes and says: 

I. That he was foreman of the condemnation jury in 
District Court No. 19S0, in re condemnation of land for 
the extension of Irving Street, between 18th and 20th 
Streets, X. E., and for the widening of 18th Street, between 
Irving and Jackson Streets, N. E. 

II. That Mr. Alexander II. Bell, Jr., Assistant 
33 Corporation Counsel, on November 26, 1929, sub¬ 
mitted to him as foreman of the jury an “Agreement 
as to Stipulation" with affidavit of Lloyd H. Van Kirk at¬ 
tached. 

III. That he read the stipulation and affidavit to the other 
members of the jury, namely, Messrs. F. E. Johnson, W. H. 
Sanborn. E. E. Shipley and Edward C. Davis and that he 
passed it among them for their consideration. 

IV. That each member of the jury did consider the stipu¬ 
lation and affidavit as siiaicd bv Llovd II. Van Kirk and 

• • 

that each member of the jury did affix thereto his signature 
after such consideration. 

EUGENE B. BERRY. 

Subscribed and! sworn to before me this 5th day of March, 
1930. 

[seal.] ADAM A. GIEBEL, 

Notary Public, D. C. 

Order Overruling Objections and Exceptions. 

Filed April 4, 1930. 

#**#*## 

It appearing to the Court that certain objections and 
exceptions have been filed to the verdict heretofore re- 
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turned herein on behalf of certain owners of the land con¬ 
demned in these proceedings, after hearing by the Court 
and argument of counsel, it is, by the Court, this 4" day of 
April, 1930, ordered: j 

That all objections and exceptions to said verdict be, and 
the same hereby are, overruled. i 

By the Court. I 

ALFRED A. WHEAT, 

Justice. 


34 Notice and Order of Publication to Property Owners 

Assessed for Benefits. 

Filed April 10,1930. 


Notice is hereby given that the jury in the above entitled 
cause returned its verdict therein on the 9th day of Decem¬ 
ber, 1929, and by said verdict assessed benefits against the 
following lands or parcels of lands, inj the following 
amounts: 

Square 4137, Lots 1, $250.00; 2, $75.66; 3, $76.35; 8, 
$35.00; 9, $34.75; 10, $34.75; 5, $53.90; 4, $80j00; 11, $146.48; 
12, $40.00; 13, $40.00; 14, $40.00; 15, $50.00i 

Square 4138, Lots 21, $71.88; 15, $80.00;! 16, $80.00; 17, 
$140.00; 18, $300.00; 26, $41.25; 27, $33.75; 3, $75.95; 4, 
$76.91 ; 5, $52.14; 22, $37.18; 23, $37.84; 24, |$38.66. 

Square 4207, Lots 33, $1,045.05; 32, $1,050.00; 15, $150.00; 
6, $100.18; 5, $50.09; 4, $25.05; 17, $66.00. j 
Parcel 156/42, $1,050.00. j 

Parcel 156/52, $1,950.00. 

Parcel 156/61, $100.00. j 

Square 4208, Lots 14, $246.75; 15, $176.00; 16, $176.00; 
17, $176.00; 18, $176.00; 19, $176.00; 20, $176i00; 807, $88.00; 
806, $88.00; 808, $87.85; 809, $87.85; 23, $110.00; 24, $100.00; 
25, $286.15. j 

Therefore, it is by the Court this 10th day of April, 1930, 
ordered: 

That objections or exceptions to said verdict of property 
owners assessed for benefits (no part of \yhose land v~as 
condemned in this proceeding) be filed in said cause on or 
before the 25th day of April, 1930; otherwise said verdict 
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will be finally ratified and confirmed upon the appli- 
35 cation therefor by the petitioners on said cause; Pro¬ 
vided, however, that a copy of this notice and order 
be published once in each the Washington Post, the Wash¬ 
ington Times and the Washington Evening Star, news¬ 
papers published in the District of Columbia, at least ten 
days before the said 25th day of April, 1930. 

Bv the Court. 

ALFRED A. WHEAT, 

Justice. 


Objections and Exceptions of Alice N. Toney to Verdict of 

Jury. 

Filed April 24, 1930. 

* * # * # # # 


The petition of Alice X. Touey containing objections and 
exceptions to the verdict of the jury herein respectfully 
represents: 

1. That the petitioner is a citizen of the United States 
and a resident of the District of Columbia and files objec¬ 
tions and exceptions to the verdict of the jury herein in 
her own right. 

2. That the petitioner is the owner of Lots 19, 20 and 807, 
Square 4208 situated in the District of Columbia. 

3. That on the 9th day of December, 1929, a jury im¬ 
paneled in the above entitled cause returned a verdict un¬ 
der which benefits were assessed against Lots 19, 20 and 
807, Square 4208 in the amounts of One hundred and sev¬ 
enty-six dollars ($176.00), One hundred and seventy-six 
dollars ($176.00) and Eighty-eight dollars ($88.00) respec¬ 
tively on account of benefits alleged to accrue to said prop¬ 
erties by reason of the above condemnation proceeding. 

4. Petitioner shows to the Court that the contemplated 

assessments are abitrary, erroneous, unjust, uncon- 
36 stitutional and unfair in that the petitioner was not 
first served with a notice of such contemplated spe¬ 
cial assessments, nor afforded an opportunity of being 
heard before the: jury prior to the levying thereof, and for 
the further reason that said special assessments are not 
commensurate with the special benefits alleged to accrue by 
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reason of said condemnation proceeding, a|nd that said as¬ 
sessments were levied against said properties irrespective 
of their size, shape, depth, location or assessed valuation. 

Wherefore, the premises considered, your petitioner 
prays: i 

(1) That the verdict of the jury insofar as it affects and 
applies to Lots 19, 20 and 807 in Square 4208 be set aside 
and vacated. 

(2) That your petitioner may have and be granted such 
other and further relief as the exigencies of the case may 
require and to the Court mav seem meet and proper. 

ALICE N. TOUEY. 

FRED B. RHODES, 

MARCUS BORCHARDT, 

Attorneys for Petitioner. 


District of Columbia, ss: 

j 

I, Alice N. Touey, being first duly sworn upon oath de¬ 
pose and say that I am the petitioner herein and have read 
the foregoing Objections and Exceptions to the Verdict of 
the Jury in the above-entitled cause and that the facts 
stated therein are true, except those facts stated to be upon 
information and belief, which facts I verily believe to be 
true. 

ALICE N. TOUEY. 

Subscribed and sworn to before me this 22nd day of 
April, 1930. I 

[seal.] COOPER B. RHODES, 

Notary Public, D. C. 


37 Objections and Exceptions of Nicholas D. and Rae 

N. Demas to Verdict of Jury. 

i 

# # * # # \ # * 


The petition of Nicholas D. and Rae N. Demas contain¬ 
ing objections and exceptions to the verdict of the jury 
herein respectfully represents: 

1. That the petitioners are citizens of the United States 
and residents of the District of Columbia; and file objec¬ 
tions and exceptions to the verdict of the: jury herein in 
their own right. 
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2. That the petitioners are the owners of Lot 6, Square 
4207 situated in the District of Columbia. 

3. That on the 9th day of December, 1929, a jury em¬ 
paneled in the above entitled cause returned a verdict 
under which benefits were assessed against Lot 6, Square 
4207 in the amount of One hundred dollars and eighteen 
cents ($100.18) on account of benefits alleged to accrue to 
said property by reason of the above condemnation pro¬ 
ceeding. 

4. Petitioners show to the Court that the contemplated 
assessment is arbitrary, erroneous, unjust, unconstitu¬ 
tional and unfair in that the petitioners were not first 
served with a notice of such contemplated special assess¬ 
ment, nor afforded an opportunity of being heard before 
the jury prior to the levying thereof, and for the further 
reason that said special assessment is not commensurate 
with the special benefits alleged to accrue by reason of 
said condemnation proceeding, and that said assessment 
was levied against said property irrespective of its size, 
shape, depth, location or assessed valuation. 

Wherefore, the premises considered, your petitioners 
pray: 

38 (1) That the verdict of the jury insofar as it 

affects and applies to Lot 6, Square 4207 be set 
aside and vacated. 

(2) That your petitioners may have and be granted such 
other and further relief as the exigencies of the case may 
require and to the Court mav seem meet and proper. 

NICHOLAS D. DEMAS. 
RAE N. DEMAS. 


FRED B. RHODES, 

MARCUS BORCHARDT, 

Attorneys for Petitioners . 

District of Columbia, ss: 

Nicholas D. Demas, being first duly sworn upon oath 
deposes and says that he is one of the petitioners herein 
and has read the foregoing Objections and Exceptions to 
the Verdict of the Jury in the above-entitled cause and 
that the facts stated therein are true, except those facts 
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stated to be upon information and belief, which facts he 
verily believes to be true. 

NICHOLAS D. DEMAS. 

Subscribed and sworn to before me this 22nd day of 
April, 1930. 

[seal.] COOPER B. RHODES, 

Notary Public , D. C. 

I 

Objections and Exceptions of George D. Mitchell to Ver¬ 
dict of Jury . 

Filed April 25, 1930. i 

# # * • • | • * 

! 

The petition of George D. Mitchell containing objections 
and exceptions to the verdict of the jury herein respect¬ 
fully represents: | 

1. That the petitioner is a citizen of the United States 

and a resident of the District of Columbia and files 
39 objections and exceptions to the verdict of the jury 

herein in his own right. 

2. That the petitioner is the owner of Parcel 156/60 and 
Lot 33, Square 4207 situated in the District of Columbia. 

3. That on the 9th day of December, 1929, a jury im¬ 
paneled in the above entitled cause returned a verdict 
under which benefits were assessed against Lot 33, Square 
4207 in the amount of One thousand forty-five dollars and 
five cents ($1045.05) on account of benefits alleged to 
accrue to said property by reason of the ^bove condemna¬ 
tion proceeding, and under which verdict damages were 
awarded in connection with the taking of Parcel 156/60 
in file amount of One thousand sixty-six dollars and sev¬ 
enty-five cents ($1066.75). 

4. Petitioner shows to the Court that the contemplated 
assessment against Lot 33, Square 4207, is arbitrary, erro¬ 
neous, unjust, unconstitutional and unfair in that the pe¬ 
titioner was not first personally served with a notice of 
such contemplated special assessment nor afforded an 
opportunity of being heard before the jury prior to the 
levying thereof, that inasmuch as Parcel j 156/60 which is 

j 

5—5274a I 
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contiguous to Lot 33, Square 4207, and also owned by the 
petitioner, actually fronts on Brentwood Road and no 
greater assessment should he levied against said prop¬ 
erty than is levied against any other property fronting on 


said Brentwood Rckid, and for the further reason that said 


special assessment is not commensurate with the special 
benefits alleged to accrue by reason of said condemnation 


proceeding and that said assessment is levied against said 
Lot 33, Square 4207 irrespective of its size, shape, depth, 
location or assessed valuation. 


5. Petitioner shows to the Court that the award of dam¬ 


ages of the jury as pertaining to Parcel 156/GO is 
40 unjust, unfair, inadequate, unconstitutional, and far 
below the true valuation of said property and there¬ 
fore confiscatory and amounts to a taking of said property 
by the District of Columbia without just compensation in 
payment thereof. 

6. That the petitioner was not personally served with 
the notice of the said condemnation proceedings as is re¬ 
quired by law and therefore was not afforded an oppor¬ 
tunity of being heard before the Jury in connection with 
said award for damages for property taken. 

7. That the award of damages as to Parcel 156/60 was 
arbitrarily made without regard to the true valuation of 
said property, said award being merely identical with the 
assessed valuation of said property as recorded in the 
records of the District of Columbia for the purpose of 
taxation. 


Wherefore, the premises considered, your petitioner 


prays: 

(1) That the verdict of the jury insofar as it affects and 
applies to Lot 33, Square 4207 be set aside and vacated. 

(2) That the verdict of the jury insofar as it affects and 
applies to Parcel 156/60 be set aside and vacated. 

(3) That your petitioner may have and be granted such 
other and further relief as the exigencies of the case may 
require and to the Court may seem meet and proper. 


GEORGE 1). MITCHELL. 


FRED B. RHODES, 

MARCUS BORCHARDT, 

Attorneys for Petitioner. 
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| 
i 

41 District of Columbia, ss : \ 

George D. Mitchell, being first duly sworn, upon oath de¬ 
poses and says that lie is the petitioner herein and has read 
the foregoing Objections and Exceptions to the Verdict 
of the .Jury in the above-entitled cause and that the facts 
stated therein are true, except those facts stated to be upon 
information and belief, which facts he verily believes to 
be true. 

GEORGE P. MITCHELL. 

Subscribed and sworn to before me I this 25th day of 
April, 1930. 

[seal.] COOPER B.j RHODES, 

Notary Public, D. C. 

Objections and Exceptions of Guy V. and Palsy M. Collins 

to Verdict of Jury. I 

! 

Filed April 25, 1930. j 

:£ :£ >: # j j}fc 


The petition of Guy V. and Daisy M. Collins containing 
objections and exceptions to the verdict 6f the jury herein 
respectfully represents: 

1. That the petitioners are citizens of the United States 
and residents of the District of Columbia and tile objec¬ 
tions and exceptions to the verdict of the jury herein in 
their own right. 

2. That the petitioners are the owners; of Parcel 156/52 
and Parcel 156/57 situated in the District of Columbia. 

3. That on the 9th day of December, j 1929, a jury im¬ 
paneled in the above entitled cause returned a verdict 
under which benefits were assessed against Parcel 156/52 
in the amount of One thousand nine hjundred and fifty 

dollars ($1,950.00) on account of benefits alleged 
42 to accrue to said property by reason of the above 
condemnation proceeding, and under which verdict 
damages were awarded in connection with the taking of 
Parcel 156/57 in the amount of Six hundred anl eightv-six 
dollars ($686.00). I 

4. Petitioner- shows to the Court that the contemplated 
assessment against Parcel 156/52 is arbitrary, erroneous, 
unjust, unconstitutional and unfair inasmuch as Parcel 
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156/57 which is contiguous to Parcel 156/52 and also owned 
by the petitioners, actually fronts on Brentwood Road and 
no greater assessment should be levied against said prop¬ 
erty than is levied against any other property fronting on 
said Brentwood Road, and for the further reason that said 
special assessment is not commensurate with the special 
benefits alleged to accrue by reason of said condemnation 
proceeding and that said assessment is levied against said 
Parcel 156/52 irrespective of its size, shape, depth, loca¬ 
tion or assessed valuation. 

5. Petitioners show to the Court that the award of dam¬ 
ages of the Jury as pertaining to Parcel 156/57 is unjust, 
unfair, unconstitutional and inadequate, and far below 
the true valuation of said property and therefore confisca¬ 
tory and amounts to a taking of said property by the Dis¬ 
trict of Columbia without just compensation in payment 
thereof. 

6. That the award of damages as to Parcel 156/57 was 
arbitrarilv made without regard to the true valuation of 
said property, said award being merely identical with the 
assessed valuation of said property as recorded in the 
records of the District of Columbia for the purpose of tax¬ 
ation. 

"Wherefore, the premises considered, your petitioners 
pray: 

(1) That the verdict of the jury insofar as it affects and 
applies to Parcel 156/52 be set aside and vacated. 

43 (2) That the verdict of the jury insofar as it af¬ 

fects and applies to Parcel 156/57 be set aside and 
vacated. 

(3) That your petitioners may have and be granted such 
other and further relief as the exigencies of the case may 
require and to the Court mav seem meet and proper. 

GUY V. COLLINS, 
DAISY M. COLLINS. 

FRED B. RHODES, 

MARCUS BORCHARDT, 

Attorneys for Petitioners. 

District of Columbia, ss: 

Guy V. Collins, being first duly sworn, upon oath deposes 
and says that he is one of the petitioners herein and has 
read the foregoing Objections and Exceptions to the Ver- 
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diet of the Jury in the above-entitled cause and that the 
facts stated therein are true except those facts stated to 
be upon information and belief, which facj;s he verily be¬ 
lieves to be true. i 

GUY V. COLLINS. 

! 

Subscribed and sworn to before me this 25th day of 
April, 1930. 

[seal.] COOPER B. RHODES, 

Notary Public, D. C. 

Objections and Exceptions of Lloyd H . Vankirk to Verdict 

of Jury. I 

i 

• 

Filed April 25, 1930. j 

j 

jlfc >; 

i 

The Petition of Lloyd IT. Vankirk containing* objections 
and exceptions to the verdict of the jury herein respect¬ 
fully represents: 

1. That the petitioner is a citizen of the United States 
and a resident of the District of Columbia and files objec¬ 
tions and exceptions to the verdict of the jury herein in 
his own right. 

44 2. That the petitioner is the owner of Parcel 

150/59 and Lot 32, Square 4207 situated in the Dis¬ 
trict of Columbia. ! 

3. That on the 9th day of December, 1929, a jury im¬ 

paneled in the above entitled cause returned a verdict un¬ 
der which benefits were assessed against Lot 32, Square 
4207 in the amount of One thousand fifty dollars ($1,050.- 
00) on account of benefits alleged to accrue to said prop¬ 
erty by reason of the above condemnation proceeding, and 
under which verdict damages were awarded in connection 
with the taking of Parcel 156/59 in the amount of One 
thousand one hundred and seventy dollars and fifteen 
cents ($1,170.15). j 

4. Petitioner shows to the Court that the contemplated 
assessment against Lot 32, Square 4207, isj arbitrary, er¬ 
roneous, unjust, unconstitutional and unfair inasmuch as 
Parcel 156/59 which is contiguous to Lot 32, Square 4207, 
and also owned by the petitioner, actually fkonts on Brent¬ 
wood Road and no greater assessment should be levied 
against said property than is levied against any other prop¬ 
erty fronting on said Brentwood Road, and for the further 
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reason that said special assessment is not commensurate 
with the special benefits alleged to accrue by reason of said 
condemnation proceeding-, that said property not only 
fronts on Brentwood Road but in fact also fronts on Irving 
Street, and that said assessment is levied against said Lot 
32, Square 4207 irrespective of its size, shape, depth, lo¬ 
cation or assessed valuation. 

5. Petitioner shows to the Court that the award of dam¬ 
ages of the jury as pertaining to Parcel 156/59 is unjust, 
unfair, unconstitutional, inadequate and far below the true 
valuation of said property and therefore confiscatory and 

amounts to a taking of said property by the Dis- 
45 trict of Columbia without just compensation in pay¬ 
ment thereof. 

6. That the award of damages as to Parcel 156/59 was 
arbitrarilv made without regard to the true valuation of 
said property, said award being merely identical with the 
assessed valuation of said property as recorded in the 
records of the District of Columbia for the purpose of 
taxation. 

Wherefore, tlie premises considered, your petitioner 
prays: 

(1) That the verdict of the jury insofar as it affects and 
applies to Lot 32, Square 4207 be set aside and vacated. 

(2) That the verdict of the jury insofar as it affects and 
applies to Parcel 156/59 be set aside and vacated. 

(3) That your petitioner may have and be granted such 
other and further relief as the exigencies of the case mav 
require and to the Court mav seem meet and proper. 

LLOYD II. VANKIRK. 

FRED B. RHODES, 

MARCUS BORCHARDT, 

Attorney .<? for Petitioner. 


DrsTPJCT of Columbia, ss: 

Lloyd II. Van Kirk, being first duly sworn, upon oath de¬ 
poses and says that he is one of the petitioners herein and 
has read the foregoing Objections and Exceptions to the 
Verdict of the Jury in the above-entitled cause and that 
the facts stated therein are true, except those facts stated 
to be upon information and belief, which facts he verily 
believes to be true. 

! LLOYD II. VANKIRK. 
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Subscribed and sworn to before me this 25th day 
40 of April, 1930. 

[seal.] ELSIE A. CANNON, 

Notary Public, D. C. 

Motion to Strike Objections and Exceptions of George D. 

Mitchell. 


Filed April 29, 1930. 


# * * * * i # # 

I 

j 

Now comes the Commissioners of the District of Colum¬ 
bia, petitioners herein, by their counsel, land moves the 
Court to strike the objections and exceptions filed herein 
on behalf of George D. Mitchell, and for cause of motion 
savs: 

That said objections and exceptions to the verdict were 
not filed within the time prescribed by law. 

WILLIAM W. BRIDE, 
WALTER L, FOWLER, 
Attorneys far Petitioners. 

i 

Messrs. Fred B. Rhodes and 
Marcus Borchardt, 

National Press Building-, 

Washington, 1). C. 

Please take notice that the above entitled cause will be 
called to the attention of the Court on the ind day of May, 
1930, at ten o’clock, A. AT., or as soon thereafter as counsel 
can be heard. 

WILLIAM W. BRIDE, 

WALTER L. FOWLER, 

1 / 

Attorneys fof Petitioners. 

Motion to Strike Objections and Exceptions of Guy V. and 

Daisy M. Collins. I 

Filed April 29, 1930. j 

I 

* * * * * i * # 

Now comes the Commissioners of the District of Colum¬ 
bia, petitioners herein, by tlieir counsel, and moves the 
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Court to strike the objections and exceptions filed 

47 herein on behalf of Guv V. and Daisv M. Collins, 

* •> ' 

and for cause of motion says: 

1. That said objections and exceptions to the verdict 
were not filed within the time prescribed by law. 

2. That objections and exceptions have heretofore been 
filed by this exceptant in this cause, arguments have been 
heard thereon and overruled by the Court. 

WILLIAM W. BRIDE, 
WALTER L. FOWTjER, 

Attorneys for Petitioners. 

Messrs. Fred B. Rhodes and Marcus Borchardt, 

National Press Building, 

Washington, D. C. : 

Please take notice that the above entitled cause will be 
called to the attention of the Court on the 2nd day of May, 
1930, at ten o’clock, A. M., or as soon thereafter as counsel 
can be heard. 

WTLLIAM W. BRIDE, 
WALTER L. FOWLER, 

Attorneys for Petitioners. 

Motion to Strike Objections and Exceptions of Lloyd H. 

Vankirk. 

Filed April 29, 1930. 

• •••### 


Now comes the Commissioners of the District of Colum¬ 
bia, petitioners herein, by their counsel, and moves the 
Court to strike the objections and exceptions filed herein 
on behalf of Llovd II. Vankirk, and for cause of motion 
says: 

1. That said objections and exceptions to the verdict 
were not filed within the time prescribed by law. 

2. That objections and exceptions have heretofore been 
filed by this exceptant in this cause, arguments have been 
heard thereon and overruled by the Court. 

WILLIAM W. BRIDE, 
WALTER L. FOWLER, 

Attorneys for Petitioners , 


48 
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i 

Messrs. Fred B. Rhodes and Marcus Bofchardt, 

National Press Building, 

Washington, D. C.: 

i 

Please take notice that the above entitled cause will be 
called to the attention of the Court on the 2nd day of May, 
1930, at ten o’clock, A. M., or as soon thereafter as coun¬ 
sel can be heard. 

WALTER L. FOWLER, 
Attorney for Petitioners. 

Order Fixing Time for Hearing of Exceptions and 

Objections. 

I 

Filed April 29, 1930. j 

* # * * * \ * * 

It appearing to the Court that objections and exceptions 
have been filed to the verdict of the jury in the above en¬ 
titled cause, it is, by the Court, this 29 day of April, 1930, 
ordered: 

That the date for the hearing of the said objections and 
exceptions be set for the 2 day of May, 19$0. 

Bv the Court. j 

ALFRED Ai WHEAT, 

Justice. 

i 

Order Sustaining Motion to Strike Objections and Excep¬ 
tions of George D. Mitchell. 

Filed May 2, 1930. 

j 

* # * * # i * # 

j 

This cause coming on to be heard on the 2nd day of May, 
1930, after hearing by the Court and argument of counsel, 
it is, by the Court, this 2 day of May, 1930, ordered: 

That the objections and exceptions of George D. Mitchell 
be, and the same hereby are, stricken from the files 
49 in so far as they relate to damages.! 

By the Court. 

ALFRED Aj WHEAT, 

Justice . 


6—52 1 4 a 
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Order Sustaining Motion to Strike Objections and Excep¬ 
tions of TAoyd II. Vankirk. 

Filed Mav 2, 1930. 

******* 


This cause coming on to be heard on the 2nd dav of Mav, 
1930, after hearing by the Court and argument of counsel, 
it is, by the Court, this 2 day of May, 1930, ordered: 

That the object tons and exceptions of Lloyd II. Vankirk 
be, and the same hereby are, stricken from the files in so 
far as they relate to damages. 

By the Court. 

ALFRED A. WHEAT, 

Justice. 

Order Sustaining Motion to Strike Objections and Excep¬ 
tions of Guy V. and Daisy M. Collins. 

Filed May 2, 1930. 

******* 

This cause coming on to be heard on the 2 day of May, 
1930, after hearing by the Court and argument of counsel, 
it is, by the Court, this 2 day of May, 1930, ordered: 

That the objections and exceptions of Guy V. and Daisy 
M. Collins be, and the same hereby are, stricken from the 
files in so far as they relate to damages. 

By the Court. 

ALFRED A. WHEAT, 

Justice. 

50 Order Ratifying and Confirming Verdict. 

Filed May 15, 1930. 

******* 

It appearing to the Court that certain objections and ex¬ 
ceptions were filed to the verdict heretofore returned 
herein, after hearing by the Court and argument of counsel, 
it is by the Court this *15" day of May 1930, ordered: 
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That, all objections and exceptions to said verdict be, and 
the same hereby are, overruled. 

And it is further ordered that the said verdict, awards 
and assessments be, and the same are hereby, in all re¬ 
spects finally ratified and confirmed. 

And it is further adjudged, ordered and decreed that 
upon the payment of the said several awards to the parties 
thereto entitled, or into the Registry of the Court, in ac¬ 
cordance with the provisions of Section 491 n of the Code 
of Law for the District of Columbia, the several pieces or 
parcels of land mentioned and described in said verdict 
shall become and be the property of the District of Colum¬ 
bia for the purpose of the extension of Irving Street, be¬ 
tween 18th and 20th Streets, N. E. and for the widening of 
18th Street, between Irving and Jackson Streets, N. E., 
in the District of Columbia, for which this proceeding was 
instituted. ' 

By the Court. 

ALFRED A; WHEAT, 

Justice. 

Order Noting Appeal. 

Filed June 4, 1930. j 

i 

* # # # # * * 


Now come Guy V. and Daisy M. Collins, George D. 
Mitchell, Lloyd H. Vankirk, Addison R. Hester, 
51 Alice N. Touey, Eva and George j William Bodkin, 
and Nicholas and Rae N. Demas,; by their counsel 
and note an appeal in open court from the final decree 
entered in the above entitled cause on May 15, 1930, and 
bond for costs on appeal is fixed in the sum of One Hun¬ 
dred Dollars ($100.00) as to each appellant, this 4th day 
of June, 1930. 

ALFRED Ai WHEAT, 

Justice. 


Memoranda. 


June 4, 1930.—Bonds of Mitchell, Collins, Van Kirk and 
Touey, approved and filed. 

June 6, 1930.—Bond of Nicholas D. Demas, approved 
and filed. 
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“The records of the Assessor of the District of Colum¬ 
bia show you to be listed as the owner of! the land so as¬ 
sessed for benefits. 

“Therefore, in acordance with the provisions of the Act 
of Congress approved May 29, 1928, you are hereby fur¬ 
ther notified the Court has ordered that any objections or 
exceptions parties assessed for benefits may have to the 
verdict of the jury aforesaid shall be filed with the Clerk 
of the Supreme Court, D. C. in the proceeding on or before 
the 25th day of April, 1930; otherwise the verdict aforesaid 
will be finally ratified and confirmed, upon application 
therefor by the petitioners in said cause. 

“These objections or exceptions must bq filed in proper 
legal form with the clerk of the Supreme Court, D. C. 
They should nol he sent to the Commissioners. 

“For the Board of Commissioners of ;the District of 
Columbia . 99 

(Sgd.) DANIEL E. GAUGES, 

I Secretary. 

That included among the land or parcels of land set out 
in said Order of April 10, 1930, as being assessed for bene¬ 
fits, were the land or pai'cels of land;of the respond- 
53 ents herein, all of which respondents duly received 
the notice in the form as above set out subsequent 
to the Order of April 10, 1930. 

FRED B. RHODES, 

MARCUS BORCHARDT, 
Attorneys for Respondents. 
WILLIAM W. BRIDE, 
WALTER L. FOWLER, 

Attorneys for Petitioners. 

Assiyumeat of Errors. 

Filed June 21, 1930. 

* * * * # j # # 

i 

Come now the respondents, George D. Mitchell, Guy V. 
Collins, Lloyd H. VanKirk, Alice N. Touey, and Nicholas 
D. Demas, by their counsel, and complain of and assign 
errors committed by the Court in the above-entitled cause, 
in the following particulars: 
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1. Til overruling on May 15, 1030, the Objections and 
Exceptions to the Verdict of the Jury filed by George D. 
Mitchell as affecting* assessments for benefits levied against 
Lot 33, Square 4207. 

2. In overruling on May 15, 1930, the Objections and Ex¬ 
ceptions to the Verdict of the Jury filed by Guy V. Collins 
as affecting assessments for benefits levied against parcel 
156/52. 

3. In overruling on May 15, 1930, the Objections and Ex¬ 
ceptions to the Verdict of the Jury filed by Lloyd II. Van- 
kirk as affecting assessments for benefits levied against 


Lot 32, Square 4207. 

4. In overruling on May 15,1930, the Objections and Ex¬ 
ceptions to the Verdict of the Jury filed by Alice N. Touey 
as affecting assessments for benefits levied against Lots 
19, 20 and 807, Square 4208. 

54 5. In overruling on May 15, 1930, the Objections 

and Exceptions to the Verdict of the Jury filed by 
Nicholas D. Demas as affecting assessments for benefits 
levied against Lot 6, Square 4207. 

6. In failing to set aside the assessments for benefits 
levied against Lot 33, Square 4207 belonging to George D. 
Mitchell. 

7. In failing to set aside the assessments for benefits 
levied against Parcel 156/52 belonging to Guv V. Collins. 

8. In failing to set aside the assessments for benefits 
levied against Lot 32, Square 4207, belonging to Llovd H. 
Vankirk. 

9. In failing to set aside the assessments for benefits 
levied against Lots 19, 20, 807, Square 4208, belonging to 
Alice N. Touey. 

10. In failing to set aside the assessments for benefits 
levied against Lot 6, Square 4207, belonging to Nicholas 
D. Demas. 


11. In denying 1 to George D. Mitchell the right to appear 
before a Jury for the purpose of introducing evidence in 
the matter of benefits alleged to accrue to Lot 33, Square 
4207, by reason of the condemnation proceedings herein, 
prior to the ratification and confirmation of the Verdict of 
the Jury. 

12. In denying to Guy V. Collins the right to appear be¬ 
fore a Jury for the purpose of introducing evidence in the 
matter of benefits alleged to accrue to Parcel 156/52 by 
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reason of the condemnation proceedings! herein, prior to 
the ratification and confirmation of the Verdict of the Jury. 

13. In denying to Lloyd H. Vankirk the right to appear 
before a Jury for the purpose of introducing evidence in 

the matter of benefits alleged to accrue to Lot 32, 

55 Square 4207, by reason of the condemnation pro¬ 
ceedings herein prior to the ratification and con¬ 
firmation of the Verdict of the Jury. i 

14. In denying to Alice N. Touey the right to appear be¬ 

fore a Jury for the purpose of introducing evidence in the 
matter of benefits alleged to accrue to Lots 19, 20, 807, 
Square 4208, by reason of the condemnation proceedings 
herein, prior to the ratification and confirmation of the 
Verdict of the Jury. | 

15. In denying to Nicholas D. Demas the right to ap¬ 
pear before a Jury for the purpose of introducing evidence 
in the matter of benefits alleged to accrue to Lot 6, Square 
4207, by reason of the condemnation proceedings herein, 
prior to the ratification and confirmation of the Verdict 
of the Jury. 

16. In failing to recall the Jury, subsequent to the Ver¬ 

dict, for the purpose of hearing evidence as to Objections 
of George D. Mitchell, in the matter of benefits assessed 
against Lot 33, Square 4207. j 

17. In failing to recall the Jury, subsequent to the Ver¬ 
dict, for the purpose of hearing evidence as to Objec¬ 
tions of Guy V. Collins, in the matter of benefits assessed 
against Parcel 156/52. 

18. In failing to recall the Jury, subsequent to the Ver¬ 
dict for the purpose of hearing evidence as to Objections 
of Lloyd II. Vankirk, in the matter of benefits assessed 
against Lot 32, Square 4207. 

19. In failing to recall the Jury, subsequent to the Ver¬ 
dict, for the purpose of hearing evidence as to Objections 
of Alice N. Touey, in the matter of benefits assessed 
against Lots 19, 20, 807, Square 4208. j 

20. In failing to recall the Jury, subsequent to the Ver¬ 
dict, for the purpose of hearing evidence as to Ob- 

56 jections of Nicholas D. Demas, in the matter of bene¬ 
fits assessed against Lot 6, Square 4207. 

21. In ratifying and confirming the Verdict of the Jury 
as to benefits assessed against Lot 33, Square 4207. 
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22. In ratifying and confirming the Verdict of the Jury 
as to benefits assessed against Parcel 156/52. 

23. In ratifying and confirming the Verdict of the Jury 
as to benefits assessed against Lot 32, Square 4207. 

24. In ratifying and confirming the Verdict of the Jury 
as to benefits assessed against Lots 19, 20, 807, Square 4208. 

25. In ratifying and confirming the Verdict of the Jury 
as to benefits assessed against Lot 6, Square 4207. 

FRED B. RHODES, 

MARGUS BORCHARDT, 
Attorneys for Respondents. 

Service of the above Assignment of Errors is hereby 
acknowledged this 21 day of June, 1930. 

WILLIAM W. BRIDE, 
WALTER L. FOWLER, 
Attorneys for Petitioners. 

Designation of Record. 

Filed June 21, 1930. 

*#**#*# 

Now come the respondents, George D. Mitchell, Guy V. 
Collins, Lloyd II. Vankirk, Alice X. Toucy and Nicholas 
D. Demas, by their counsel, and designate the following- 
parts of records and proceedings in the above-entitled 
cause, deemed necessary or material for the questions 
raised on appeal: 

1. Petition and Exhibits. (Filed May 13, 1929.) 

2. Notice and Order of Publication. (June 4, 1929.) 

3. Appearance of Wm. S. Hammers for Lloyd H. 
57 Van Kirk. (Filed Aug. 5, 1929.) 

4. Proof of Publication. (Filed Sept. 4, 1929.) 

5. All marshal’s returns. 

G. Instructions of Court to Jury. (Nov. 11, 1929.) 

7. Verdict of Jury. (December 9, 1929.) 

8. Motion of Lloyd H. Vankirk to set aside verdict of 
Jury and to grant a rehearing and Exceptions. (Filed De¬ 
cember 28, 1929.) 

9. Motion of Guy V. Collins to set aside verdict of Jury 
and grant a rehearing and Exceptions, together with Affi¬ 
davits. (Filed Dec. 28, 1929.) 
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j 

10. Affidavit of Wm. S. Hammers. (Filed Jan. 10,1930.) 

11. Affidavit of Eugene B. Berry. (Filed March 6,1930.) 

12. Order overruling Objections and Exceptions to Ver¬ 
dict of Jury. (April 4, 1930.) 

13. Notice and Order of Publication to Property owners 
assessed for benefits. (April 10, 1930.) 

14. Objections and Exceptions of Alice N. Touey and 

Nicholas D. Demas to Verdict of Jury. (Filed April 24, 
1930.) j 

15. Objections and Exceptions of George D. Mitchell, Guy 
V. Collins and Lloyd H. Vankirk to Verdict of Jury. (Filed 
April 25, 1930.) 

16. Motions to Strike Objections of George D. Mitchell, 
Guy V. Collins and Lloyd H. Vankirk. (Filed April 29, 
1930.) 

17. Order fixing time for hearing Exceptions and Objec¬ 
tions to Verdict. (April 29, 1930.) 

18. Orders sustaining Motions to Strike of George D. 
Mitchell, Lloyd H. Vankirk, and Guy V. Collins as to dam¬ 
ages. (May 2, 1930.) 

19. Order overruling Objections to Verdict and ratify¬ 
ing and confirming same. (May 15> 1930.) 

58 20. Order noting appeal. (Filed June 4, 1930.) 

21. Bonds on appeal, George D. Mitchell, Guy V. 
Collins, Lloyd H. Vankirk and Alice N. Touby. (Filed June 
4,1930.) * | 

22. Bond on appeal for Nicholas D. Demas. (Filed June 
6, 1930.) 

23. Stipulation. j 

24. Assignment of Errors. j 

25. This Designation. 

FRED B. RHODES, 

MARCUS BORCHARDT, 
Attorneys for\ Respondents. 


Service of the foregoing Designation of Record acknowl¬ 
edged this 21 day of June, 1930. \ 

WILLIAM Wj BRIDE, 
WALTER L. FOWLER, 
Attorneys for Petitioners. 
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Supreme Court of the District of Columbia. 


United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing pages 
numbered from 1 to 58, both inclusive, to be a true and cor¬ 
rect transcript of the record, according to directions of 
counsel herein filed, copy of which is made part of this 
transcript, in cause No. 1980 District Court, entitled in re: 
Condemnation of land for the extension of Irving Street, 
between 18th and 20th Streets, X. E., and for the widening 
of 18th Street, between Irving and Jackson Streets, X. E., 
as the same remains upon the files and of record in said 
Court. 

In testimonv whereof, I hereunto subscribe mv name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 11th dav of August, 1930. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 

By CHAS. B. COFLIN, 

Assistant Clerk. 


Endorsed on cover: District of Columbia Supreme Court. 
No. 5274. George D. Mitchell et al., Appellants, vs. Proctor 
L. Dougherty et al. Court of Appeals, District of Colum¬ 
bia. Filed Aug. 12, 1930. Henry W. Hodges, clerk. 
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In the Court of Appeals of the 
District of Columbia 


APRIL TERM, 1930. 
No. 5274. 


I 

George D. Mitchell, Guy V. Collins, Lloyd H. Vankirk, 
Alice N. Touey, and Nicholas D \ Demas, 

Appellants, 


vs. 


Luther H. Reichelderfer, Herbert B. Crosby, and John 
C. Gotwals, Commissioners of the District of Co¬ 
lumbia, 

Appellees. \ 


BRIEF ON BEHALF OF APPELLANTS. 


I. STATEMENT OF THE CASE. 

i 

This is an appeal by a group of property owners from 
the action of the Trial Court in overruling objections and 
exceptions to the verdict of the jury, filed by said property 
owners as to their respective properties, and in passing an 
order ratifying and confirming the verdict as to their said 
respective properties. 

On May 13. 1929, the Commissioners of the District of 
Columbia filed a petition providing for the condemnation of 
certain specific lots or parcels of land set out in the petition. 
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A jury was impanelled for the purpose of taking testi¬ 
mony as to “damages”. The jury returned its verdict on 
December 9, 1929, awarding damages with respect to each 
and every lot or parcel of land included in its original peti¬ 
tion. 

The verdict, however, also contained a list of “benefits" 
assessed against a number of other lots or parcels of land 
not included in the original petition. 

On April 11, 1930, the Commissioners of the District of 
Columbia notified each of the owners of the lots or parcels 
of land that had been assessed for benefits, no part of which 
was taken by the condemnation proceedings, that a jury 
had returned a verdict on the 9th day of December, 1929, 
wherein benefits were assessed against their respective prop¬ 
erties. The said notice also contained the following informa¬ 
tion : 

“Therefore, in accordance with the provisions of the 
Act of Congress approved May 29, 1928, you are here¬ 
by further notified the Court has ordered that any ob¬ 
jections or exceptions parties assessed for benefits may 
have to the verdict of the jury aforesaid shall be filed 
with the Gerk of the Supreme Court, D. C., in the 
proceeding on or before the 25th day of April, 1930; 
otherwise the verdict aforesaid will be finally ratified 
and confirmed, upon application therefor by the peti¬ 
tioners in said cause." 

Pursuant to said notice of April 11, 1930. objections and 
exceptions to the verdict of the jury were filed by each of 
the parties appellant hereto. The Objections and Exceptions 
of George D. Mitchell, Guy V. Collins and Lloyd Vankirk 
were filed on April 25, 1930. The Objections and Excep¬ 
tions of Alice N. Touev and Nicholas D. Demas were filed 

J 

on April 24. 1930. These objections and exceptions were set 
for hearing jointly and heard before the Trial Court in the 
absence of the jury, on May 15, 1930. All of the objections 
and exceptions were overruled, and on the same day, May 15, 
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1930, an order was entered ratifying and confirming the 
verdict of the jury including the findings of the jury as to 
benefits assessed against the properties involved herein. 

I 

II. ASSIGNMENT OF ERRORS. 

The appellants assign as errors, therefore,; the following: 

! 

1. In overruling on May 15, 1930, the Objections and Ex¬ 
ceptions to the Verdict of the jury filed! by George D. 
Mitchell as affecting assessments for benefits levied against 
Lot 33, Square 4207. 

2. In overruling on May 15, 1930, the Objections and Ex¬ 

ceptions to the Verdict of the jury filed byj Guy V. Collins 
as affecting assessments for benefits levied against Parcel 
156/52. | 

3. In overruling on May 15, 1930, the Objections and Ex¬ 
ceptions to the Verdict of the jury filed by; Lloyd H. Van- 
kirk as affecting assessments for benefits levied against Lot 
32, Square 4207. 

j 

4. In overruling on May 15, 1930, the Objections and Ex¬ 
ceptions to the Verdict of the jury filed by Alice X. Touey 
as affecting assessments for benefits levied against Lots 19, 
20 and 807, Square 4208. 

5. In overruling on May 15, 1930, the Objections and Ex¬ 
ceptions to the Verdict of the jury filed by Nicholas D. 
Demas as affecting assessments for benefits levied against 
Lot 6, Square 4207. 

6. In failing to set aside the assessments for benefits levied 
against Lot 33, Square 4207 belonging to George D. Mitchell. 

i 

7. In failing to set aside the assessments for benefits levied 
against Parcel 156/52 belonging to Guy V. Collins. 

i 

j 

8. In failing to set aside the assessments for benefits levied 

against Lot 32, Square 4207, belonging to | Lloyd H. Van- 
kirk. j 
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9. In failing to set aside the assessments for benefits levied 
against Lots 19, 20, 807, Square 4208, belonging to Alice 
N. Touey. 

10. In failing to set aside the assessments for benefits levied 
against Lot 6, Square 4207, belonging to Nicholas D. Demas. 

11. In denying to George D. Mitchell the right to appear 
before a Jury for the purpose of introducing evidence in 
the matter of benefits alleged to accrue to Lot 33, Square 
4207, by reason of the condemnation proceedings herein, 
prior to the ratification and confirmation of the Verdict of 
the Jury. 

12. In denying to Guy V. Collins the right to appear before 
a Jury for the purpose of introducing evidence in the matter 
of benefits alleged to accrue to Parcel 156/52 by reason of 
the condemnation i proceedings herein, prior to the ratification 
and confirmation of the Verdict of the Jury. 

13. In denying to Lloyd H. Vankirk the right to appear be¬ 
fore a Jury for the purpose of introducing evidence in the 
matter of benefits alleged to accrue to Lot 32, Square 4207, 
by reason of the condemnation proceedings herein prior to 
the ratification and confirmation of the Verdict of the Jury. 

14. In denying to Alice N. Touey the right to appear be¬ 
fore a Jury for the purpose of introducing evidence in the 
matter of benefits alleged to accrue to Lots 19, 20, 807, 
Square 4208, by reason of the condemnation proceedings 
herein, prior to the ratification and confirmation of the Ver¬ 
dict of the Jury. 

15. In denying to Nicholas D. Demas the right to appear 
before a Jury for the purpose of introducing evidence in the 
matter of benefits alleged to accrue to Lot 6, Square 4207, 
by reason of the condemnation proceedings herein, prior to 
the ratification and confirmation of the Verdict of the Jury. 


16. In failing to recall the Jury, subsequent to the Verdict, 
for the purpose of hearing evidence as to Objections of 
George D. Mitchell in the matter of benefits assessed against 
Lot 33, Square 4207. 

I 

17. In failing to recall the Jury, subsequent to the Verdict, 

for the purpose of hearing evidence as to Objections of Guy 
V. Collins, in the matter of benefits assessed against Parcel 
156/52. i 

18. In failing to recall the Jury, subsequent to the Verdict, 
for the purpose of hearing evidence as to Objections of 
Lloyd H. Vankirk, in the matter of benefits assessed against 
Lot 32, Square 4207. 

19. In failing to recall the Jury, subsequent to the Verdict, 
for the purpose of hearing evidence as to Objections of Alice 
N. Touey, in the matter of benefits assessed against Lots 
19, 20, 807, Square 4208. 

20. In failing to recall the Jury, subsequent to the Verdict, 

for the purpose of hearing evidence as to Objections of 
Nicholas D. Demas, in the matter of benefits assessed against 
Lot 6, Square 4207. | 

21. In ratifying and confirming the Verdict of the Jury as 
to benefits assessed against Lot 33, Square: 4207. 

i 

22. In ratifying and confirming the Verdict of the Jury 
as to benefits assessed against Parcel 156/52. 

i 

23. In ratifying and confirming the Verdict of the Jury 
as to benefits assessed against Lot 32, Square 4207. 

24. In ratifying and confirming the Verdict of the Jury 
as to benefits assessed against Lots 19, 20, 807, Square 4208. 

25. In ratifying and confirming the Verdict of the Jury 
as to benefits assessed against Lot 6, Square 4207. 



III. ARGUMENT. 

( a ) General. 

The objections and exceptions to the verdict of the Jury 
filed by each of the appellants hereto, were two-fold. The 
appellants contended in substance, first, that they were not 
afforded an opportunity to be heard before the Jury (the 
fact finding - body) as to whether their respective properties 
were in fact benefited and to what extent, if at all, and 
second, that the assessments for benefits levied against their 
respective properties were not commensurate with the bene¬ 
fits alleged to accrue by reason of the condemnation proceed¬ 
ing. 

In order to determine the validity of the respective assess¬ 
ments involved herein, certain fundamental principles as to 
the nature of leving assessments for benefits should be 
borne in mind. Assessments for benefits may be levied 
against property through one of two procedures. Congress 
may create a special improvement district and charge the 
entire cost of the improvement upon the property within 
that district or else Congress may delegate to a jury the 
authority to determine not only whether and to what extent 
any particular piece of property is benefited, but the area 
within which benefits are to be assessed. It is important to 
bear in mind that in the matter of assessments herein in¬ 
volved, Congress did not create a special improvement dis¬ 
trict, but as in the case of Oscar Wilkinson vs. Dougherty, 
et al. (56 Washington Law Reporter 206) decided by the 
Court of Appeals of the District of Columbia on March 5, 
1928, Congress ‘'submitted to the jury not only the inquiry as 
to what property should be benefited, but the question of the 
amount to be charged against each property owner”, and 
the property owners were thus entitled to a proper hearing 
before a jury. 

As the appellants were not afforded such a hearing, the 
question naturally arises as to whether the Trial Court had 


the right to deny to the appellants a proper hearing before 
the jury. I 

The Act of May 29, 1928 (45 Stat. Part 1, 953) entitled 
“An Act to Provide for Notice to Owners of land assessed 
for benefits by the verdict of condemnation juries in the 

District of Columbia, and for other purposes” was passed 
by Congress as a sequence to the ruling of this Court in the 
Wilkinson case, supra, wherein assessments for benefits were 
set aside because the property owners were not afforded a 
fair and proper opportunity of submitting evidence in the 
matter of benefits assessed against their properties, prior to 
the confirmation of the verdict by the Court:. 

It is important therefore for the purpose of this appeal to 
analyze the Wilkinson case, the Act of May 29, 1928, and then 
examine the other cases upon which the Wilkinson case is 
predicated, with a view of determining whether the Trial 
Court was justified in denying to the appellants the right 
to appear before the fact finding body for the purpose of 
objecting to the benefits assessed or offer evidence before this 
body as to alleged benefits. In the absence; of any specific 
provision in the Act of May 29, 1928, as to the manner of 
hearing objections to benefits assessed, the property owners 
must be afforded a hearing in such form and manner as 
prescribed by the Courts in the previous decisions. 

In the Wilkinson case the property owner appealed from the 
ruling of the Supreme Court of the District of Columbia 
holding an assessment for alleged benefits against the plain¬ 
tiff’s property as valid, the plaintiff contending; that the assess¬ 
ment against his property was void for lack pf notice. 

In reversing the lower court and setting aside the assess¬ 
ment as void, this Court held *‘it thus appear? that Congress 
has delegated to the jury authority to determine not only 
whether and to what extent any particular piece of property 
is benefited, but the area within which benefits are to be 
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assessed/' distinguishing- the situation from a case wherein 
Congress has determined for itself the amount of the assess¬ 
ment and the property to be assessed. The Court after ana¬ 
lyzing previous decisions involving the validity of assess¬ 
ments for benefits held: 

“In the present case Congress did not create a 
special improvement district and charge the cost of 
the improvement upon the property within that district. 
On the contrary, it submitted to the jury not only the 
inquiry as to 1 wnat property would be benefited, but the 
question of the amount to be charged against each prop¬ 
erty owner. : The inquiry then became in its nature 
judicial in such a sense that the property owner was 
entitled to a hearing, or to notice and an opportunity to 
be heard at some stage of the proceeding.” 

As above stated in view of the Wilkinson case. Congress 
enacted the Act of May 29, 1928, providing for notice to 
property owners as to assessments for benefits levied against 
their property. 

This Act provided in part that where "the owner of the 
land or parcel of land so assessed for benefits was not 
served with notice of the condemnation proceedings, notice 
of such assessment for benefits shall be given by the Com¬ 
missioners of the District of Columbia by registered letter, 
mailed to the last known address of the person listed on the 
records of the assessor of the District of Columbia as the 
owner of the land or parcel of land so assessed, and in ad¬ 
dition thereto, the Court shall give public notice of the land 
or parcels of land assessed for benefits, no part of which 
was taken by the condemnation proceedings, by advertisement 
once in each of three daily newspapers published in the 
District of Columbia showing the amount assessed against 
each such piece or parcel of land and stating the time within 
which interested parties may file with the Court any objec¬ 
tions or exceptions they may have to the verdict.” This 
Act, although affording the property owmers the right to 
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file Objections to the Verdict, does not prescribe the form 
of hearing to which the property owners may be entitled to 
substantiate their Objections. 

It is therefore important to examine the j decisions of the 
United States Supreme Court involving the validity of assess¬ 
ments for benefits with a view of determining what form 
of hearing should be afforded the property owners in the 
absence of special legislation pertaining thereto. 


(b) Decisions of the U. S. Supreme Court Requiring 
Hearings Before the Fact Finding Body. 


In Spencer vs. Merchant, 125 U. S., 345, the Supreme 
Court held: 

“When the determination of the lands to be benefited 
is entrusted to Commissioners (italics inserted), the 
owners may be entitled to notice and hearing upon the 
question whether their lands are benefited and how 
much." 

In Paulsen vs. Portland, 149 U. S., 30, 41, the Supreme 
Court held: 

! 

“But when as in this case the deterinination of the 
question of what lands shall be included in the district 
is only to be decided after a decision as to what lands 
described in the petition will be benefited, and the de¬ 
cision of that question is submitted to some tribunal 
(the board of supervisors in this case), the parties 
whose lands are thus included in the petition are en¬ 
titled to a hearing upon the question of benefits, and to 
have the lands excluded if the judgment of the hoard 
(italics inserted) be against their being benefited.” 

In Bauman vs. Ross, 167 U. S., 548, the | Supreme Court 
held: 


“Congress, in the exercise of the right of taxation 
in the District of Columbia, may direct 'that half of the 
amount of the compensation or damages awarded to 
the owners of lands appropriated to the public use for 
a highway shall be assessed and charged upon the 



District of Columbia, and the other half upon the 
lands benefited thereby within the District, in propor¬ 
tion to the benefit; and may commit the ascertainment 
of the lands to be assessed, and the apportionment of 
the benefits among them, to the same tribunal which 
assesses the compensation or damages (italics inserted) ; 
that if the legislature in taxing lands benefited by a 
highway, or other public improvement, makes provision 
for notice by publication or otherwise, to each owner 
of land, and for hearing ham, at some stage of the 
proceedings, upon the question what proportion of the 
tax shall be assessed upon his land, his property is not 
taken without due process of law.” 

In Parsons vs. the District of Columbia, 170 U. S., 45, 
which involved the 'question of special assessments for benefits 
by reason of the laying of water mains, the Court held: 

“That where the legislature has submitted these ques¬ 
tions for inquiry to a commission or to official persons 
to be appointed under municipal ordinances or regula¬ 
tions {italics inserted), the inquiry becomes in its nature 
judicial in such a sense that the property owner is en¬ 
titled to a hearing, or to notice, or an opportunity to be 
heard." 

In Wight vs. Davidson, 181 U. S., 371, the Court held 
that an Act extending a certain street in the District of 
Columbia was unconstitutional and void, because among other 
reasons, it contained: 

“No provision for notifying the owners of the prop¬ 
erty to be assessed in advance of such assessment, or 
at any time pending the consideration of the cause by 
the jury." (Italics inserted.) 

The above cases clearlv show that where the determination 

* 

of a question as to what lands should be assessed for benefits, 
as well as the question as to the extent of the assessments was 
entrusted to Commissioners or a Board of Supervisors or a 
Jury, the complete determination of such questions of fact 
was a matter for the Commissioners or Board of Supervisors 
or Jury, and a function that should not be encroached upon 


by the Court. In other words, where the jury or other 
body of inquisition determined what particular area should 
be assessed for benefits, the property owners included in such 
area should be afforded an opportunity of appearing before 
the same Fact Finding Body for the purpose of offering 
evidence as to the matter of benefits. From these cases it 
is quite appaient that the Court has no authority to deny 
the property owners this right. The Trial tourt, of course, 

i 

may set aside the findings of the jury as being quite un¬ 
conscionable, but if the Court does not consider the conclu¬ 
sions of the Fact Finding Body as being unconscionable or 
unfair it is the duty of the Trial Court to reconvene the 
jury that levied these assessments, or in the event that the 
jury has been discharged, to impanel a new jury for the 
purpose of hearing testimony of the property owners assessed 
for benefits. 

(c) Facts As to Appellants. 

j 

An analysis of Exhibit D. C. No. 1, (R. marked p. 7) 
will clearly show the iniquity of the assessments for benefits 
in that only a comparatively few property owners were re¬ 
quired to bear an expense for an improvement w’hich should 
have been borne by all of the property owners receiving a 
benefit for the widening or improvement of a highway lead¬ 
ing to the rural or suburban sections of the town, and that 
the assessments levied against certain of the parcels amounted 
to an actual confiscation of property. 

The condemnation proceeding required the taking of but 
a few parcels of land. It required the takirig of very small 
portions of Parcels 156/41 and 156/43 which extended into 
Eighteenth Street, and the complete taking of Parcels 156/59, 
156/60, 156/57 and 156/56. The property taken is indicated 
on this exhibit by a shading. 

i 

The land assessed for benefits by reason of this taking is 
listed in Schedule No. 2 of the Verdict of Jury (R. p. 15) 
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and includes the parcels on either side of Brentwood Road 
from 17th Street not even as far as 20th Street; the parcels 
on either side of Irving Street between 17th and 18th Streets; 
and the parcels on either side of 18th Street between Hamlin 
and Jackson Streets. Surely it cannot be fairly contended 
that if any benefits accrued by reason of the condemnation 
proceeding, that they were restricted merely to this area. 
The widening of Irving Street (Brentwood Road between 
18th and 20th Streets) made it possible for thousands of 
automobiles bound for the downtown section via Rhode Island 
Avenue, N. E., to enter Brentwood Road at 20th and Rhode 
Island Avenues and continue down this highway to 12th 
Street, a route traversed by hundreds of automobiles prior 
to the half-block widening of the road. 

Why is it then that the jury arbitrarily restricted the as¬ 
sessments along Brentwood Road to property between 18th 
and 20th Streets? Why is it that the jury failed to levy any 
assessments against the three lots on the north side, and 
five lots on the south side of Brentwood Road near 20th 
Street, and at the same time levied a confiscatory assessment 
of one thousand, nine hundred and fifty dollars ($1,950.00) 
against Parcel 156/52 with but a one hundred and thirty 
(130) foot frontage, belonging to appellant Collins; a con¬ 
fiscatory assessment of one thousand, forty-five dollars and 
five cents ($1,045.05) against Lot 33, Square 4207, with a 
frontage of sixty-nine and sixty-seven hundredths (69.67) 
feet, belonging to appellant Mitchell, and a confiscatory as¬ 
sessment of one thousand, fifty dollars ($1,050.00) against 
Lot 32, Square 4208, with a frontage of seventy (70) feet, 
belonging to appellant Yankirk. Why is it that no assess¬ 
ments were levied against the land on 20th Street, or east 
on Rhode Island Avenue beyond 20th Street? The answer 
is quite obvious. As the jury had no opportunity of hearing 
testimony of property owners in the matter of benefits , the 
jury did not know to what extent any benefits accrued, and 
therefore returned an arbitrary verdict, containing out- 


rageous, unconscionable and confiscatory assessments, predi¬ 
cated neither on law nor facts. 

There was no legal justification for any such assessments 
for the improvement of a roadway, traversed by the public 
at large and leading to the interurban sections of the com¬ 
munity. This honorable Court has repeatedly ^manifested 
its disapproval of special assessments for improvements of 
such a roadway, levied against abutting property owners on 
an arbitrary front footage basis, in the cas^s of Johnson, et 
al. vs. Rudolph, et al (57 App. D. C. 29); Taliaferro, et al. 
vs. Railway Terminal Warehouse Company (58 W. L. R. 
718) ; Dougherty, et al. vs. Trustees, McLean Estate, (58 W. 
L. R. 342) and Dougherty et al. vs. Henrich (58 W. L. R. 
343), and the United States Supreme Couft has concurred 
in the opinion of this Court in denying to the Commissioners 
an application for a writ of certiorari in the McLean and 

Heurich cases, as recently as October 13, 1930. 

The McLean and Heurich cases were predicated on the John¬ 
son case, wherein this Court held that the assessments there¬ 
in involved must fail by reason of the j“more equitable 
ground'* in that the improvement as stated by the Court was 

“beneficial to the people of the District in general and 

to the country beyond, in that the repaving of this 

avenue resulted in the paving of an old established city 
street as part of a boulevard scheme connecting Wash¬ 
ington and Baltimore. Our attention has not been called 
to a case where a general repaving abt providing for 
the arbitrary assessment of the expenses, or a portion 
thereof, against the abutting property, regardless of re¬ 
sulting benefits, has been upheld. It may well be that 
conditions could exist so equitable arid fair that an 
assessment on the front-foot plan might be sustained, 
but to do so there must be a relative equality in the 
value and depth of the abutting property, and the assess¬ 
ments must not exceed the benefits/’ 

In this same case, this Court called attention to the fact 
that “the property owners affected were afforded neither 


14 


notice nor a hearing,” prior to the levying of the assessments, 
and stated that “it is equally the duty of the courts to re¬ 
strain the collection of assessments which are shown to be 
mere attempts to take the property of one for the use of 
others without compensation to the owner”. In calling speci¬ 
fic attention to the Johnson case it is interesting to observe 
that the property therein involved was situated within a 
few blocks of the property herein involved. 

With further respect to the law applicable in the instant 
assessments, attention is respectfully invited to the provisions 
of the Act under which the assessments were purported to 
have been made. 

The original petition for the condemnation of land filed 
in this proceeding (R. p. 1) prayed “that this Honorable 
Court shall impanel a jury in accordance with the law pro¬ 
vided in such cases, to ascertain the damages each owner of 
the land taken might sustain * * * and to assess the 

benefits resulting therefrom in accordance with the provisions 
of the aforesaid Act of Congress (italics inserted) and the 
aforesaid subchapter one of chapter fifteen of the Code.” 
(R. pp. 5-6.) 

The Act of Congress (Act approved May 28, 1926) re¬ 
ferred to in the petition (R. p. 2) provides that the costs 
and expenses incident to the condemnation proceedings “ may 
(italics inserted) be assessed by the jury as benefits”. The 
Act further provides “that if the total amount of damages 
awarded by the jury * * * be in excess of the total 

amount of assessments for benefits, such excess shall be 
paid out of the appropriations herein authorized.” (R. p. 3.) 

The Act not only does not prescribe the area that should 
be assessed for benefits, but permits the jury to refrain from 
levying assessments for benefits in that (1) the Act rather 
than being mandatory in it terms, provides that the jury 
“may' levy assessments for benefits, and (2) the Act does 
not require that the assessment for benefits should equal the 


amount of the awards, as the Act specifically provides for 
costs and expenses in excess of any assessments for benefits. 
Any contention, therefore, that the law compelled the levy¬ 
ing of the assessments for benefits herein, is; without founda¬ 
tion. 

I 

In commenting on the law under which; the assessments 
were levied it is important to further observe that Congress 
specifically mentions the ‘‘jury” as the body to consider the 
matter of assessments for benefits if such assessments are to 
be considered, and again it is respectfully submitted that the 
Trial Court had no power to deny to the 'property owners 
the right to appear before this body for the purpose of con¬ 
testing the assessments or to offer evidence j for the purpose 
of showing what benefits if any accrue toj their respective 
properties by reason of the improvements. 

i 

The original petition (R. p. 1) listed only such parcels or 
portions of land as were to be taken in the condemnation 
proceeding. No mention was made of any specific property 
that was to be assessed for benefits. 

i 

No mention was made in the orginal petition of Lot 33, 
Square 4207, belonging to appellant George D. Mitchell; 
Parcel 156/52 belonging to appellant Guy ;V. Collins; Lot 
32, Square 4207, belonging to appellant Lloyd H. Vankirk; 
Lots 19, 20, and 807, Square 4208, belonging to appellant 
Alice N. Touey, and Lot 6, Square 4207, belonging to ap¬ 
pellant Nicholas D. Demas. 

Attention is respectfully invited to the fact that no part 
of Lot 33, Square 4207, belonging to appellant George D. 
Mitchell; no part of Parcel 156/52 belonging to appellant 
Guy V. Collins; no part of Lot 32, Square 4207, belonging 
to appellant Lloyd H. Vankirk; no part of Lots 19, 20 and 
807, Square 4208, belonging to appellant Alice N. Touey; and 
no part of Lot 6, Square 4207, belonging to appellant Nicho¬ 
las D. Demas, was “taken by the condemnation proceedings”, 
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and that therefore, the respective appellants were entitled 
to a notice as to assessments for benefits against their re¬ 
spective properties and were entitled to their proper “day 
in Court” before the jury, under the provisions of the Act 
of May 29, 1928. 

The fact that all of a tract of land taxed as Parcel 156/57 
belonging to appellant Guy V. Collins was completely taken 
in the condemnation proceeding, and award for damages 
made therefor to said appellant, in no wise would alter or 
affect the provisions of the Act of May 29, 1928, entitling 
appellant Collins, as the owner of another tract (Parcel 
156/52) not mentioned in the condemnation proceeding, to 
a notice as to assessments for benefits levied against the 
latter tract, and notifying said appellant of his right to file 
objections and exceptions thereto. 

In fact, the Commissioners recognized this right, and ac¬ 
cordingly on April 11, 1930, after the return of the verdict 
sent s ich a notice to Collins. Nor does the fact that appel¬ 
lant Collins was the owner of two (2) separate and distinct 
tract* of land affect his right to offer and submit evidence 
before the Fact Finding Body as to what benefits if any 
would accrue to the parcel assessed for benefits. 

The fact that Parcel 156/59 belonging to appellant Lloyd 
H. Vankirk was completely taken in the condemnation pro¬ 
ceeding and award for damages made therefor to said appel¬ 
lant, in no wise would alter or affect the provisions of the 
Act of May 29, 1928, entitling appellant Vankirk, as the 
owner of another tract, (Lot 32, Square 4207) not mentioned 
in the condemnation proceeding, to a notice as to assessments 
for benefits levied against the latter tract and notifying said 
appellant of his right to file objections and exceptions thereto. 
In fact, the Commissioners recognized this right, and accord¬ 
ingly on April 11, 1930, after the return of the verdict sent 
such a notice to Vankirk. Nor does the fact that appellant 
Vankirk was the owner of two (2) separate and distinct 
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tracts of land affect his right to offer and submit evidence 
before the Fact Finding Body as to what benefits if any 
would accrue to the lot assessed for benefits. 

Although appellants Collins and Vankirk did not avail 
themselves of the privilege of offering evidence as to the 
value of their respective parcels that were Completely taken 
by the condemnation proceeding (because of their faith in 
the Government's presentation of the case in the matter of 
damages) it does not follow that they thereby forfeited their 
right to offer evidence as to benefits affecting altogether dif¬ 
ferent lots or parcels, that not only were not listed in the 
petition filed, but against which lots or parcels they had no 
notice that any assessments for benefits were contemplated 
or being considered. 

The further fact that appellants Collins and Vankirk filed 
objections to the verdict of the jury prioi* to the formal 
notice of April 11, 1930, issued pursuant to the Act of May 
29, 1928, would in no wise affect their rights as to filing ob¬ 
jections subsequent to said notice, and a hearing thereon 
before the jury. Such prior objections were prematurely 
filed, and the further fact that the Trial Cobrt alone passed 
thereon in the absence of the jury certainly could not pre¬ 
clude appellants Collins and Vankirk to their ‘‘day in Court’’ 
before a jury under the said Act of May 29; 1928. 

The fact that a tract of land taxed as Parcel 156/60 and 
belonging to Wilhelmina H. Mitchell was completely taken 
in the condemnation proceeding, and awafd for damages 
made therefor to said Wilhelmina H. Mitchell would certainly 
in no wise alter or affect the provisions of the Act of May 
29, 1928, entitling appellant George D. Mitchell as the owner 
of another tract (Lot 33, Square 4207) not mentioned in 
the condemnation proceeding, to a notice as to assessments 
for benefits levied against the latter tract and permitting 
said appellant the right to file objections j and exceptions 
thereto. In fact, the Commissioners recognized this right, 
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and accordingly on April 11, 1930, after the return of the 
verdict sent such a notice to Mitchell. And surely the fact 
that Wilhelmina H. Mitchell was the owner of a certain 
tract of land would not affect appellant George D. Mitchell’s 
right to offer and submit evidence before the Fact Finding 
Body as to what benefits if any would accrue to his particu¬ 
lar property assessed for benefits. 

Neither appellants George D. Mitchell, Alice N. Touey 
nor Nicholas D. Demas were the owners of any property 
taken by the condemnation proceeding. 

Although the assessments herein fail by reason of the 
appellants not having been afforded an opportunity to offer 
evidence before the jury as to benefits, the fact that the 
assessments are unconscionable is irresistible. 

The parcel belonging to appellant Collins, taken in the 
condemnation proceeding, is contiguous to the latter’s parcel 
that was assessed for benefits. 

The parcel taken had a frontage of forty (40) feet on 
Brentwood Road prior to the condemnation proceeding, and 
it is difficult to see how an assessment of one thousand, nine 
hundred and fifty dollars ($1,950.00) for benefits can be 
justified under any rule or reason, merely because the front¬ 
age is increased by ninety (90) feet and the particular road¬ 
way widened. 

The parcel belonging to appellant Vankirk, taken in the 
condemnation proceeding, is contiguous to the latter’s lot 
that was assessed for benefits. Prior to this proceeding 
Vankirk’s property had a frantage of seventy (70) feet on 
Brentwood Road and approximately 32 feet on Irving Street. 
Under what possible theory, therefore, can an assess¬ 
ment for benefits amounting to one thousand, fifty dollars 
($1,050.00) be justified? 

Appellant Mitchell’s wife was the owner of a parcel with 
a frontage of approximately seventy (70) feet on Brentwood 
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Road, and contiguous to the lot belonging to I said appellant 
that was assessed for benefits. Is it conceivable, therefore, 
that an assessment of one thousand, .forty-five dollars 
($1,045.00) can in any wise be justified? 

The thought of the amounts of the assessments against 
the properties of Collins, Vankirk and Mitchell is more than 
shocking. 

Lots 19, 20 and 807 of Square 4208, belonging to appellant 
Alice N. Touey, with a total frontage of approximately 
eighty-eight (88) feet, were assessed in the! sum of four 
hundred and forty dollars ($440.00) for benefits alleged to 
accrue to these lots by reason of the widening :of Brentwood 
Road. This assessment is on the basis of five dollars ($5.00) 
per front foot. Is there any justification for an assessment 
to such an extent? Can it be contended thatj Mrs. Touey's 
property was benefited to this extent, whereas the property 
of neighbors on the same side of the street approximately 
fifty-two (52) feet east of the Touey property, was not 
benefited at all, and for this reason no assessments were 
levied ? 

Lot 6, Square 4207, belonging to appellant Nicholas D. 
Demas, with a frontage of fifty and nine hundredths (50.09) 
feet was assessed for benefits in the sum ofj one hundred 
dollars and eighteen cents ($100.18) or at the rate of two 
dollars ($2.00) per front foot. Can it be contended that 
the property of Demas was benefited to this extent, whereas 
the property of neighbors on the same side iof the street, 
approximately one hundred (100) feet east pf the Demas 
property was not benefited at all, and for this reason no 
assessments were levied? 

If the Commissioners take the position that property on 
the north side of Brentwood Road (Irving Street) approxi¬ 
mately one hundred (100) feet east of appellant Demas’ 
property and property on the south side of the said roadway, 
approximately fifty-two (52) feet east of appellant Touey's 

I 

| 

i 
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property was not benefited at all, there can be but one con¬ 
clusion, namely, the assessments of one thousand, nine 
hundred and fifty dollars ($1,950.00), one thousand, fifty 
dollars ($1,050.00), one thousand, forty-five dollars and five 
cents ($1,045.05), four hundred and forty dollars ($440.00) 
and one hundred dollars and eighteen cents ($100.18), levied 
against the respective properties of appellants, Collins, Van- 
kirk, Mitchell, Touey and Demas, in the same blocks, are 
not commensurate with benefits alleged to accrue, and that 
they are discriminatory, grossly unfair and unqualifiedly 
confiscatory. 

IV. CONCLUSION. 

It is therefore respectfully submitted, that inasmuch as the 
respective assessments for benefits involved herein are not 
only unfair, unjust, discriminatory and truly unconscionable, 
but were levied against the appellants’ properties without 
affording the appellants an opportunity of submitting evidence 
as to alleged benefits before the Fact Finding Body, the 
Jury, that the said assessments be set aside. 

Respectfully submitted, 

Fred B. Rhodes, 

Marcus Borchardt, 
Attorneys for Appellants. 
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l 

Statement of Facts 

9 

This is an appeal from an order of the Supreme 
Court of the District of Columbia ratifying and 
confirming the verdict of the jury in a condemna¬ 
tion proceeding. 

On May 13, 1929, appellees’ predecessors in of¬ 
fice, as Commissioners of the District of Colum¬ 
bia, filed a petition under the provisions of sub¬ 
chapter 1 of chapter 15 of the Code of Law for 
the District of Columbia for the condemnation of 
land for the extension of Irving Street between 
18th and 20th Streets, N. E., and for the widen- 




2 


ing of 18th Street between Irving and Jackson 
Streets, N. E. (Rec. p. 1). 

Among the lands sought to be condemned were 
all of a tract of land taxed as Parcel 156/59 be¬ 
longing to appellant Van Kirk; all of a tract of 
land taxed as Parcel 156/57 belonging to Daisy 
M. Collins and appellant Guy V. Collins, and all 
of a tract of land taxed as Parcel 156/60 belong¬ 
ing to one Wilhelmina H. Mitchell (Rec. p. 4). 
Service was had by publication in conformity with 
the statute (Rec. p. 6-9) and in addition service 
was personally had upon appellant Collins on July 
1, 1929, and on appellant Van Kirk the following 
day (Rec. p. 10). The latter, on August 5, 1929, 
entered his appearance in the cause through his 
attorney (Rec. p. 8). On De cember 9, 192 9, the 
jury returned its verdict, in which it awarded 
damages for the land taken in the sum of $11,- 
983.70, ascertained the expenses of the proceed¬ 
ing to be the sum of $599.04, and assessed benefits 
against certain properties in the sum of $11,530.42 
(Rec. p. 13). 

By the verdict appellant Van Kirk was awarded 
$1,170.15 for Parcel 156/59, all of which was 
taken, and Daisy M. Collins and appellant Guy 
V. Collins were awarded $686.00 for Parcel 
156/57, all of which likewise was taken (Rec. p. 
14). The condemnation jury assessed benefits 
against lot 32, Square 4207 belonging to appel¬ 
lant Van Kirk, in the sum of $1,050.00 (Rec. p. 
16); against Parcel 156/52, owned by appellant 
Collins and his wife, in the sum of $1,950.00 (Rec. 
p. 16); against lots 19, 20, and 807, Square 4208 
belonging to appellant Touey, in the sums of 
$176.00, $176.00 and $88.00 respectively (Rec. p. 
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16-17); against lot 6, Square 4207, belonging to 
appellant Demas and Rae N. Demas, in the sum 
of $100.18 (Rec. p. 16), and against lot 33, 
Square 4207, belonging to appellant Mitchell, in 
the sum of $1,045.05 (Rec. p. 16). 

.On December 28,1929 , appellant Van Kirk filed . r 
exceptionsto - the verdictfof the condemnation jury, 
both as to the amount of the damages allowed f or 
the taking of Parcel 156/59 and as to the amount 
dt the assessments for benefits levied against lot 
32 in Square 4207 "(KecTpTT7-24). Among his 
objections to the verdict of the jury appellant Van 
Kirk complains that he and the Assistant Cor¬ 
poration Counsel entered into a stipulation that a 
certain affidavit made by appellant Van Kirk 
should be submitted to the jury, which it was 
claimed was not done (Rec. p. 18). This is denied 
in an affidavit of one Berry, foreman of the jury 
(Rec. p. 28), and as this point is not discussed in 
the brief on appeal it will be considered here no 
further. 

On December 28, 19 29, appellant Collins also K 
filed exceptions to the verdict of the condemnation 
jury, objecting to the award of damages for the 
taking of Parcel 156/57 and the amount of the 
assessment for benefits levied against i Parcel 
156/52 (Rec. p. 24-26). 

Qn April 4, 193 & the Court entered an order 
overruling fHe^bjections and exceptions filed by ' 
appellants Van Kirk and Collins (Rec. p. 28). 

In conformity with the Act of Congress o f May 
29. 1928 ^-45. Stat. 953. the Courts on April 10, 
1930. gave notice of the assessments for benefits 
and ordered “that objections or exceptions to said 
verdict of property owners assessed for benefits 
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{no part of whose land was condemned in this pro¬ 
ceeding) be filed in said cause on or before the 
25th day of April, 1930” (Rec. p. 29). (Italics 
l supplied). On April JE 4, JL930. appellant Touey 
filed exceptions to the assessments against her lots 
numbered 19, 20 and 807 in Square 4208 (Rec. p. 
30). On thf^sarnq-xiay appellant Demas and Rae 
N. Demas filed exceptions to the assessment 
against their lots numbered 6, Square 4207 (Rec. 
p. 31). Q ji the J oLLowing cUy appellant George 
v D. Mitchell filed exceptions to the benefits assessed 
against lot 33, Square 4207, and the damages 
awarded for the taking of Parcel 156/60, claim¬ 
ing ownership of both pieces of property and com¬ 
plaining that he was not personally served with 
notice i of the condemnation proceedings as re¬ 
quired by law (Rec. p. 33-34). Appellant Mit¬ 
chell thus raised a jurisdictional question as to 
Parcel 156/60 which was taken in the condemna¬ 
tion proceeding. However, he offered no evidence 
of his ownership of the last mentioned parcel, 
the title to which was alleged in the petition to be 
in Wilhelmina H. Mitchell (Rec. p. 4). Counsel 
for appellants, in contending that appellant Mit¬ 
chell had the right to file his exceptions to the as¬ 
sessment of benefits more than twenty days after 
the verdict and to insist that he be given the op¬ 
portunity to present testimony before the condem¬ 
nation jury, say in their brief on page 18 that ap¬ 
pellant Mitchell was not the owner of any prop¬ 
erty taken by the condemnation proceeding, and 
on page 17 of their brief that Parcel 156/60 is 
owned by Wilhelmina H. Mitchell. Therefore, we 
may assume that appellant Mitchell disclaims 
ownership of this parcel of land and concedes title 



5 


in Wilhelmina H. Mitchell as alleged in the peti¬ 
tion. This disposes of the jurisdictional question 
sought to be raised by the exceptions. 

On April 25, 1930, long after the twenty days 
from the return of the verdict allowed by Section 
491h of the Code of Laws for the District of Co¬ 
lumbia for the filing of objections or exceptions 
thereto, appellant Col lins and Daisv-Collins. and <- 
appellant Van Kirk filed objections and exceptions 
substantially the same as those previously filed 
and which had been overruled by the Court (Rec. 
p. 35-37). On April 29, 1930, appellees filed mo¬ 
tions to strike the objections and exceptions of ap¬ 
pellant Mitchell on the ground the same were not 
filed within the time prescribed by law (Rec. p. 
39), and motions to strike the objections and ex¬ 
ceptions of appellant Collins and Daisy M. Col¬ 
lins, and appellant Van Kirk on the ground above 
stated and on the additional ground that similar 
objections and exceptions had previously been 
filed and overruled by the Court (Rec. p.:39-40). 
After hearing, the Court, on May 2,1930, ordered 
these objections and exceptions stricken from the 
file in so far as they related to damages (Rec. p. 

41, 42). Thereafter the Court, on May 15, 1930, 
overruled all objections and exceptions and rati¬ 
fied and confirmed the verdict (Rec. p. 42); From 
this order George D. Mitchell, Guy V. Collins, 
Lloyd H. Van Kirk, Alice N. Touey and Nicholas 
Demas perfected their appeals to this Court. 

i 

Argument 

i 

In the brief on behalf of appellants two proposi¬ 
tions are urged: First, that appellants were en¬ 
titled to be heard before the condemnation jury on 
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the question of benefits to their respective prop¬ 
erties, and second, that the amounts assessed as 
benefits were not commensurate with the benefits 
to be received by the properties from the improve¬ 
ment. 


I. 

Appellants are not entitled to a hearing before 
the condemnation jury. 

(a) The contention that appellants are entitled 
to be heard before the condemnation jury on the 
question of benefits is applicable only to appel¬ 
lants Mitchell, Touey and Demas, as appellants 
Van Kirk and Collins were before the Court 
throughout the proceedings and had an opportun¬ 
ity to present such testimony as they desired. 

Section 491c of the Code (which is contained in 
sub-chapter 1 of Chapter 15 under which these 
proceedings were instituted) requires the Court 
to give public notice of the institution of the pro¬ 
ceedings “which notice shall warn and require all 
persons having any interest in the proceeding to 
appear in court at a day to be named in said notice 
and to continue in attendance until the Court shall 
have made its final order ratifying and confirm¬ 
ing the award of damages and the assessment of 
benefits by the jury herein provided for” (Italics 
supplied). 

Notice in conformity with this statute was given 
(Rec. p. 6-8) and was personally served upon ap¬ 
pellants Van Kirk and Collins (Rec. p. 10), ap¬ 
pearance on behalf of the former being entered in 
this case (Rec. p. 8). Therefore, these appellants 
were before the Court during all of the proceed- 
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ings.. The burden was upon the appellees to es¬ 
tablish the existence and amounts of benefits to be 
assessed against the various properties, j Wash¬ 
ington Railway and Electric Co. v. Newman, 41 
App. D. C. 439; Wiegand vs. Siddons, 41 App. D. 
C. 130; Lynchburg Investment Corporation vs. 
Rudolph, 40 App. D. C. 129. In accordance with 
these decisions the Court instructed the jury as 
follows: 

j 

“10. You are instructed that the burden 
of proof rests upon the petitioners, the Com¬ 
missioners of the District of Columbia, to 
establish the existence and extent of such 
benefits with respect to the particular par¬ 
cels of land, and the petitioners must meet 
such burden with evidence before any as¬ 
sessment for benefits can be made.” 

■ j 

Hence, in the absence of any showing in the rec¬ 
ord to the contrary, it must be presumed ihat evi¬ 
dence was introduced before the condemnation 
jury tending to establish benefits to the properties 
of these appellants resulting from the contemplat¬ 
ed improvement. These appellants must' be pre¬ 
sumed to have been before the Court and known 
of this testimony. If they had evidence in rebuttal, 
they had their opportunity to present it to the jury 
and should have done so. D. C. Code, sec. 49 le. 
Having failed to produce their testimony at the 
proper time they are in no position to complain 
of the refusal of the Court to permit them to in¬ 
troduce it later. 

Parcel 156/57 and parcel 156/52 owned by ap¬ 
pellant Collins and his wife constituted one tract 
of land; The same is true as to parcel 156/59 and 





lot 32, square 4207, owned by appellant Van Kirk. 
It was evident that when parcels 156/57 and 
156/59 were condemned the remainder of the re¬ 
spective tracts, being thus given a frontage upon 
the street, would be benefited. Appellant Van 
Kirk recognized this and presented his affidavit 
opposing any assessment for benefits (Rec. p. 20) 
which by stipulation (Rec. p. 20) was submitted 
to the condemnation jury and considered by it. 
(Rec. p. 28). 

The mere filing of objections and exceptions to 
the verdict of a condemnation jury does not entitle 
the property owner to reopen and retry the case. 
Objections and exceptions to the verdict of a con¬ 
demnation jury are akin to a motion for a new 
trial. In the case of Clajrp vs. Macfarland u 20 
App. D. C. 224, 230, thisXourt, in refusing to re¬ 
verse the action of the lower Court overruling ob¬ 
jections and exceptions to the verdict of a con¬ 
demnation jury said: 

“And yet we are asked here substantially 
to put ourselves in the place of the court be¬ 
low, and to grant what is virtually no more 
than a motion for a new trial, which that 
court has refused to grant.” (Italics sup¬ 
plied). 

The authority of the Court below to hear and 
determine objections and exceptions to the verdict 
of a condemnation jury is found in section 491h 
of the D. C. Code which reads as follows: 

“The said court shall hear and determine 
(italics supplied) any objections or excep¬ 
tions that may be filed to any verdict of tne 
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jury and shall have power to vacate and set 
any verdict aside, in whole or in part, when 
satisfied that it is unjust or unreasonable, 
in which event the court shall order the jury 
commission to draw from the special box 
the names of as many persons as the court 
may direct, and from among the persons so 
drawn, the court shall thereupon appoint a 
new jury of five capable and disinterested 

S ersons, who shall proceed to ascertain the 
amages or assess the benefits, or both, as 
the case may be, in respect of the land as to 
which the verdict may be vacated, as in the 
case of the first jury: Provided, That if 
vacated in part, the residue of the verdict 
as to the land condemned or assessed shall 
not be affected thereby: And provided fur¬ 
ther, That the objections or exceptions to 
the verdict shall be filed within twenty days 
after the return of the verdict to the court.” 


It will be noted that this statute does not require 
the Court, in order to hear and determine objec¬ 
tions and exceptions to the verdict, to take addi¬ 
tional testimony. All it is required to do under 
the statute is to give the parties an opportunity 
to be heard upon such objections and exceptions, 
supported by any affidavits the parties may care 
to file. There is no contention here that the Court 
failed to accord these appellants such a hearing. 
Of course, if the Trial Court should sustain the 
exceptions and set aside the verdict, then the case 
would be re-opened in the same manner as a com¬ 
mon law action upon the granting of a motion for 
a new trial. 

In the case of Clapp vs. Macfarland, supra, it 
was contended that the language of the statute 
there under consideration, which was similar to the 
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Act of Congress approved May 29, 1928, 45 Stat. 
953, which reads as follows: 


“That where in any condemnation pro¬ 
ceedings instituted by the Commissioners of 
the District of Columbia in accordance with 
the provisions of subchapter 1 of chapter 
15, or in accordance with the provisions of 
chapter 55 of the Code of Law for the Dis¬ 
trict of Columbia, the jury of condemnation 
shall assess benefits against any land or par¬ 
cel of land no part of which was taken by 
the condemnation proceedings, and the 
owner of the land or parcel of land so as¬ 
sessed for benefits was not served with no¬ 
tice of the condemnation proceedings, notice 
of such assessment for benefits shall be 
given by the Commissioners of the District 
of Columbia by registered letter, mailed to 
the last known address of the person listed 
on the records of the assessor of the District 
of Columbia as the owner of the land or par¬ 
cel of land so assessed, and, in addition 
thereto, the court shall give public notice of 
the land or parcels of land assessed for bene¬ 
fits, no part of which was taken by the con¬ 
demnation proceedings, by advertisement 
once in each of three daily newspapers pub¬ 
lished in the District of Columbia showing 
the amount assessed against each such piece 
or parcel of land and stating the time with¬ 
in which interested parties may file with 
the court any objections or exceptions they 
may have to the verdict. The mailing by 
registered letter and the notice by pumica- 
tion herein provided for shall be sufficient 
notice to the owner of any land or parcel of 
land assessed for benefits as aforesaid. 
Nothing herein contained shall be consid¬ 
ered to abrogate or nullify the option con- 
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ferred upon the Commissioners of the Dis¬ 
trict of Columbia by the Act of Congress 
approved May 28, 1926, entitled ‘An Act to 
provide for the condemnation of land for 
the opening, extension, widening, or 
straightening of streets, avenues, roads, or 
highways in accordance with the plan of the 
permanent system of highways for the Dis¬ 
trict of Columbia, and for other purposes.’ ” 
(Italics supplied). 

Under the statute above quoted the additional 
notice therein provided for and the additional time 
for filing objections and exceptions to the verdict 
of the condemnation jury have no application to 
one who was served with notice of the institution 
of the condemnation proceedings. It applies only 
to the owners of land “no part of which was taken 
by the condemnation proceedings,” and who were 
“not served with notice of the condemnation pro¬ 
ceedings.” As before pointed out appellants Van 
Kirk and Collins were served with notice before 
the return day of the process and were before the 
Court throughout the entire proceedings. | 

(b) Appellants Mitchell, Touey and Demas 
were not the owners of any property condemned 
and therefore they had not been served with notice 
of the proceeding prior to the notice given in ac¬ 
cordance with the provisions of the Act of May 29, 
1928, hereinbefore quoted. It is contended on be¬ 
half of these appellants that upon the filing of 
their objections and exceptions to the verdict the 
case should have been reopened, at least as to them, 
and they should have been accorded an opportunity 
to appear and produce testimony before the con¬ 
demnation jury. But the Act of May 29, 1928, 
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did not contemplate such a procedure. It provided 
merely that those persons whose lands were as¬ 
sessed for benefits, but no part of whose land was 
taken and who were not served with prior notice 
in the case, might file objections and exceptions 
to the verdict of the condemnation jury. As be¬ 
fore pointed out, this Court, in the case of Clapp 
vs. Macfarland, supra, held that the right to file 
objections and exceptions did not grant to the ex¬ 
cepting party the right to produce testimony in 
support thereof. This decision was rendered in 
1902 and is the settled law of this jurisdiction. 
Congress, in passing the Act of May 29, 1928, 
must be presumed to have had knowledge of the 
construction placed by this Court upon the previous 
statute and the practice established thereunder. 
Northern Pac. Ry. Co. vs. Musser-Sauntry Land, 
etc., Co., 168 U. S. 604. All that Congress intend¬ 
ed by the Act here under consideration was that 
persons whose lands were assessed for benefits and 
who were not original parties to the proceeding 
should have the right to file objections and excep¬ 
tions to the verdict of the condemnation jury, ac¬ 
companied by supporting affidavits, and to be 
heard by the trial court upon such objections and 
exceptions. If the Court, after such hearing, 
should find that the objections and exceptions were 
well taken, then in accordance with the customary 
practice, the Court would set aside the verdict as 
to the excepting parties and reopen the case. On 
the other hand, if the Court should find, as it did 
here, that the objections and exceptions were with¬ 
out merit, it was the duty of the Court to ratify 
and confirm the verdict. There is no contention 
here that the procedure required by the statute as 
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thus construed was not followed, and we submit 
appellants were accorded all the rights to which 
they are entitled. 

But it is contended by counsel for appellants 
that assessments for benefits are void if levied 
without an opportunity being granted the owners 
of the lands so assessed to be heard before the con¬ 


demnation jury. They cite, as supporting this 
contention, several cases in the Supreme' Court 
of the United States. An examination of these 
cases however, discloses them either to be not in 
point or to establish a principle contrary to that 
urged on behalf of appellants. 1 

The first of the cases cited by appellants is 
Spencer vs. Merchant, 125 U. S. 345. There the 
Court sustained a statute which fixed the amount 


of the benefits to be assessed and designated the 
lands benefited, but left the distribution of the as¬ 
sessments to commissioners, the Court saying: 


* 


“If the legislature provides for notice to 
and hearing of each proprietor, at some 
stage of the proceedings, upon the question 
what proportion of the tax shall be assessed 
upon his land, there is no taking of his prop¬ 
erty without due process of law.” (Italics 
supplied.) i 

The next case cited is Paulsen vs. Portland, 149 
U. S. 30. The only question before the Court there 
was whether notice given by the viewers without 
authority, but subsequently approved by the City 
Council, was a sufficient notice. The Court held 
it was. The quotation in appellant's brief pur¬ 
porting to be taken from the decision in that case 
cannot be found therein. 
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In the case of Bauman vs. Ross, 167 U. S. 548, 
also cited by counsel for appellants, it was con¬ 
tended that the statute there involved was void, 
for that it provided that the assessment of benefits 
and the finding of damages should be by the same 
jury. The case did not hold as is sought to be im¬ 
plied by counsel for appellants by italicizing the 
portion of the quotation in their brief (which quo¬ 
tation is from the syllabus and not from the opin¬ 
ion of the Court), that persons assessed for bene¬ 
fits are entitled to a hearing before the same tri¬ 
bunal estimating the compensation or damages. 
The Court held that these questions might be de¬ 
termined either by the same or by a different tri¬ 
bunal, saying (p. 593): 

“By the Constitution of the United States, 
the estimate of the just compensation for 
property taken for the public use, under 
the right of eminent domain, is not requir¬ 
ed to be made by a jury; but may be intrust¬ 
ed by Congress to commissioners appointed 
by a court or by the executive, or to an in¬ 
quest consisting of more or fewer men than 
an ordinary jury. Custiss v. Georgetown 
& A. Turnpike Co. 6 Cranch, 233; Secombe 
v. Milwaukee & St. P. R. Co.; 23 Wall. 108, 
117, 118, U. S. vs. Jones, 109, U. S. 513, 
519; Shoemaker v. United States, 147 U. S. 
282, 300, 301; Long Island Water Supply 
Co. v. Brooklyn, 166 U. S. 685. 

i “Likewise, in the matter of assessing 
benefits, under the right of taxation, it is 
within the discretion of the legislature, as 
shown by the authorities already referred 
to upon this subject, to commit the ascer¬ 
tainment of the lands to be assessed, as 
well as the apportionment of the assess- 
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I 


ment among the different parcels, to the 
determination of commissioners appointed 
as the legislature may prescribe. See also 
People, Lehigh Valley Co. v. Buffalo, 147 
N. Y. 675. 

“Whether the estimate of damages and 
the assessment of benefits shall be intrusted 
to the same or to different commissioners , 
is a matter wholly within the decision of 
the legislature, as justice and convenience 
may appear to it to require. And there are 
many precedents for intrusting the perfor¬ 
mance of both duties to the same persons. 
Act of March 3, 1809 (2 Stat. at L. 538, 
chap. 30 sec. 4), above cited; Cooley^ Taxn, 
2d ed. 612; Re Pittsburg Dist. 2 Watts & S. 
320; Re Amsterdam Common Council, 126 
N. Y. 158.” (Italics supplied.) 

In Parsons vs. District of Columbia, 170 U. S. 
45, also relied upon by counsel for appellants, the 
Court sustained an Act of Congress directing that 
assessments should be levied against abutting 
property for the laying of water mains at the rate 
of $1.25 per linear foot, holding that “such Act 
must be deemed conclusive alike of the question 
of the necessity of the work, and of the benefits as 
against abutting property.” It is true the Court 
further stated that where these questions are sub¬ 
mitted to a commission, or some other body, the 
property owner is entitled to be heard, but the 
Court did not hold that an opportunity to be heard 
by a Court upon affidavits did not constitute due 
process of law. 

The latest of the cases cited by counsel for ap¬ 
pellants is Wight vs. Davidson. 181 U. S. 371. The 
facts in that case are identical with the facts in 
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the case at bar and the decision in that case is con¬ 
clusive of the question here under discussion, but 
not in the manner claimed by counsel for appel¬ 
lants. In their brief they state the Court held the 
Act there involved to be “unconstitutional and 
voidwhereas , on the contrary , the Court held 
the statute constitutional and valid and the pro¬ 
ceedings thereunder regular. 

\ 

The statute in that case, as here, directed the 
condemnation jury to assess benefits for the open¬ 
ing of the streets, not only against the “pieces and 
parcels of ground situate and lying on each side 
of the extension of said streets,” but “also on all 
or any adjacent pieces or parcels of land which, 
will be benefited by the opening of said streets.” 
The condemnation jury in that case returned a 
verdict assessing benefits “against the pieces and 
parcels of land situate and lying on each side of 
the extension of said streets, and also on adjacent 
pieces or parcels of land which we find will be bene¬ 
fited by the extension of said streets, as set forth 
in Schedule 2, hereto annexed as part hereof.” 
The Trial Court thereupon passed an order nisi 
confirming the verdict unless cause to the contrary 
should be shown on or before a day certain and 
directing service of a copy of such order on the 
owners of land condemned and on the owners of 
land assessed in said verdict. Certain of the prop¬ 
erty owners whose lands were assessed for bene¬ 
fits filed exceptions to the verdict, which, upon 
hearing, were overruled and the verdict was con¬ 
firmed. 

An appeal was taken to this Court, (16 App. D. 
C. 371). Among the grounds urged for reversal 
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was the following, as stated in the opinion of the 
Supreme Court, p. 375 : 

• i 

i 

“Second. Because said act is unconsti¬ 
tutional and void in that it contains no pro¬ 
vision for notifying the owners of property 
to be assessed in advance of said assess¬ 
ment, nor at any time pending the con¬ 
sideration of the cause by the jury, nor is 
any mode designated by the statute by which 
the objections of the owners whose land is 
sought to be charged with benefits can be 
properly heard or considered, or by which 
any objection they may have to such assess¬ 
ment might be made effective, and for other 
vices and defects apparent on the face of 
the statute.” 


It will be noticed the contention made in the 
Wight case is identical with the contention made 
in the case at bar. This Court sustained the con¬ 
tention and held the statute to be unconstitutional 
and void. On appeal to the Supreme Court of the 
United States, the Court, after reviewing its pre¬ 
vious decisions, said (p. 382): 


“It is also established by those authorities 
that, in proceedings of this nature, notice 
by publication is sufficient; and it accord¬ 
ingly follows that the order of publication, 
in the newspapers named, by the supreme 
court of the District, gave due notice of the 
filling of the petition and an opportunity 
to all persons interested to show cause, if 
any they had, why the prayer of the peti¬ 
tion should not be granted. Such notice 
also must be held to have operated as a 
notice to all concerned of the pending ap- 
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pointment of a jury, and that proceedings 
under the act of Congress would subse¬ 
quently be had. This gave an opportunity 
for interested parties to attend the meet¬ 
ings of the jury, to adduce evidence, and be 
heard by counsel. The return of the mar¬ 
shal shows that some, at least, of the prop¬ 
erty owners appeared before the jury, pro¬ 
duced witnesses, and were heard by coun¬ 
sel. If the appellees did not avail them¬ 
selves of these opportunities, the court and 
jury, proceeding according to law, were not 
to blame. 

“The record shows that on September 19, 
1899, the court passed an order nisi con¬ 
firming the verdict, award, and assessment 
of benefits, unless cause to the contrary 
should be shown on or before the 4th day of 
the following month, and directing service 
of a copy of the order nisi on the owners of 
the land condemned and on the owners of 
the land assessed in said verdict. It also 
appears that the appellees were served with 
this copy, and that they accordingly filed 
exceptions to the finding of the jury and to 
the confirmation of the award, on October 
4, 1899. 

“On the 18th of November, 1899, after 
hearing, the Supreme Court of the District 
passed a decree overruling the exceptions 
and confirming the verdict of award and 
assessments made by the jury. 

“Upon the authorities heretofore cited it 
would therefore appear that the act of Con¬ 
gress of March 3, 1899, was a valid enact¬ 
ment, and that the proceedings thereunder 
were regular, and constituted due process 
of law, unless reasons for a different con¬ 
clusion can be found in the opinion of the 
Court of Appeals, which reversed the decree 
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of the Supreme Court of the District, and 
ordered the dismissal of the petition.” 

(Italics' supplied). | 

■ • • 

The Supreme Court thereupon discussed the 
reasons given by this Court, and, after stating it 
adhered to the conclusions previously expressed, 
the Supreme Court reversed the decision of this 
Court and remanded the case with directions to 
affirm the decree of the Supreme Court of the Dis¬ 
trict of Columbia. 

In the case of Wilkinson vs. Dougherty, 58 App. 
D. C. 81, also cited by counsel for appellants, this 
Court, after holding that assessments levied in a 
condemnation proceeding for benefits against the 
owners of property who had no notice at any stage 
of the proceedings, were void, said: 

I 

j * 

“Moreover, there is no practical reason 
why, after the jury has returned its verdict 
and before its confirmation, the procedure 
followed in Wight vs. Davidson should not 
be followed and actual notice be served upon 
those against whom assessments have been 
made, that they may show cause, if any they 
have, why the verdict should not be con¬ 
firmed. i 

“ * * * It is thus apparent that had actual 
notice been given appellant after the return 
of the verdict, he could have protected his 
interest through the filing of objections and 
exceptions.” 

i < 

The Act of May 29, 1928, was drawn in con¬ 
formity with the above suggestion of this Court. 
The procedure there prescribed, and which was 
followed here, is the same as that approved by the 
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Supreme Court in Wight vs. Davidson and by this 
Court in the Wilkinson case. 

II. 

There is no showing in this record that the as¬ 
sessments for benefits levied against appel¬ 
lants’ properties were not just and reasonable. 

As before stated the burden was upon the ap¬ 
pellees to prove the existence of benefits to the 
properties assessed therefor, and, in the absence of 
any showing to the contrary, it must be presumed 
that the verdict of the jury was based upon com¬ 
petent evidence. No bill of exceptions or state¬ 
ment of evidence is incorporated in this record. 
Therefore; this Court is not in a position to pass 
upon the correctness of the action of the trial jus¬ 
tice in overruling the objections and exceptions 
filed by appellants. 

In the case of Clapp vs. Macfarland, supra, (20 
App. D. C. 224), the appellants there sought to 
have this Court pass upon objections and excep¬ 
tions filed to the verdict of a condemnation jury, 
which objections and exceptions had been over¬ 
ruled by the Court below. In holding this could 
not be done in the absence of a bill of exceptions 
or statement of the evidence, this Court said (pp. 
230-231): 

! “We have not here the means of deter¬ 
mining whether the court below was right or 
wrong in its determination of the exceptions 
interposed by the appellants. While it may 
be assumed that, in cases like the present, 
the right of appeal is given by the statute 
which established this court, and it is in- 
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ferred from the thirteenth section of the 
statute under consideration that it was con¬ 
templated by it that the right might be ex¬ 
ercised, yet it is impossible for this court 
to review the rulings of the court below 
upon matters of fact f where the facts upon 
which those rulings are based are not 
brought before us by bill of exceptions or in 
some other authorized way. We have here 
no bill of exceptions; we have not the facts 
in any way on which the jury acted. And 
yet we are asked here substantially to put 
ourselves in the place of the court below, 
and to grant what is virtually no more than 
a motion for a new trial, which that court 
has refused to grant. A motion for a new 
trial is usually in the discretion of the trial 
court, and ordinarily is not the subject of 
review in an appellate tribunal. ; 

! 

* * * * * ! 


“What we have said in general with re¬ 
gard to our inability to review the action of 
the court below in the absence of facts upon 
which to base the review, is especially ap¬ 
plicable to one of the assignments of error 
which it may be proper here to specify. This 
is that the jury assessed benefits against the 
appellant Clapp to the amount of $1,815 
over and above the award of damages to 
him for the taking of part of his property. 
Now, this was not necessarily wrong of it¬ 
self ; it depends upon the facts and circum¬ 
stances. A small part of his land may have 
been taken, and a very much larger part 
may have been benefited. Again we have 
not the facts or the testimony before us 
whereby to determine. 

“We may review these and other similar 
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cases in order to ascertain whether, in ou: 
opinion, the court below has exercised, o: 
failed to exercise its jurisdiction, or has im 
properly taken jurisdiction, or has not pro 
ceeded in accordance with the requirement; 
of law; but it is difficult, if not impossible 
under statutes of the character of that nov 
before us for consideration, to review th< 
decision of that court upon the matters o: 
fact presented to it, unless the testimony ad 
duced before the jury, or so much thereof a 
may be necessary, or some equivalent fo: 
such testimony, is brought before us by wa; 
of bill of exceptions, or in some other prope: 
mode. We cannot exercise appellate juris 
diction upon fragmentary and insufficien 
statements of fact” (Italics supplied). 

The question of benefits is dependent upon ; 
number of factors, such as the existing topograph 
ical conditions, the effect of the zoning regula 
tions and the result of the extension or widening 
of a street with respect to the making of lands ac 
cessible which were theretofore inaccessible. 

It is urged by counsel for appellants that th 
verdict of the jury was arbitrary in that it i 
claimed assessments should have been spread ove 
a large area instead of being limited to propertie 
in the immediate vicinity of the street to be widen 
ed. There is nothing in the record to sustain thi 
contention. From an examination of the plat ac 
companying the petition (Plaintiffs , Exhibit No. 1 
record opposite page 6), it appears that the bene 
fits were limited to the properties in the imme 
diate vicinity of the improvement since the out 
lying lands were well supplied with existing 
streets. Under the statute the jury could hav 


found benefits to equal the damages plus the ex¬ 
penses of the proceeding, a total of $12,537.74. 
But they assessed benefits totaling only $11,- 
530.42. We are not here concerned with whether 
the jury should have assessed benefits upon addi¬ 
tional lands, but whether the benefits assessed upon 
the lands of appellants are unjust and unreason¬ 
able. 

It is further contended on behalf of appellants 
that the record shows the verdict of the jury to be 
arbitrary for the reason that lots 4, 3, 2, 802 and 
803 in Square 4208, and lots 35, 34 and 23 in 
Square 4207, were not assessed for benefits, 
whereas lots belonging to the respective appellants 
in the same squares were so assessed. However, 
the very fact that these lots were not assessed 
shows the care with which the jury considered the 
questions before it. The lots above refrred to in 
Sqare 4208 which were not assessed are of shal¬ 
low depth with a frontage upon Rhode Island Ave¬ 
nue. Therefore, it is apparent that the Widening 
of Irving Street to the rear of these lots did not 
enhance their value. Lots 35, 34 and 23 in Square 
4207, front not only upon the existing wide por¬ 
tion of Irving Street, but also upon Rhode Island 
Avenue at the intersection of these two highways. 
Therefore, they were not benefited by the widen¬ 
ing of Irving Street some distance to the west. Par¬ 
cel 156/52 belonging to appellant Collins and his 
wife; lot 33, Square 4207, belonging to appellant 
Mitchell; lot 32, Square 4207, belonging to appel¬ 
lant Van Kirk and lots 19, 20 and 807 in Square 
3208 belonging to appellant Touey face the im¬ 
provement and were unquestionably benefited sub¬ 
stantially by the widening of the street. I Lot 66, 
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Square 4207, belonging to appellant Demas and 
his wife does not face directly upon the portion of 
the street widened by these proceedings, but the 
wide portion of this street as it now exists stops 
50 feet west of this lot and results in an irregular 
building line which undoubtedly reduces the value 
of the lot belonging in part to appellant Demas. 
The effect of this condemnation proceeding is not 
only to widen the street to the west of appellant 
Demas' property, but to establish a uniform build¬ 
ing line. Of course, while this property is bene¬ 
fited by the proposed widening, it is not benefited 
to the extent of properties further facing the im¬ 
provement, and the jury so found, the assessment 
being but $100.18 against the property of the ap¬ 
pellant Demas. 

These appellants have made no tender of any 
evidence to show that the verdict of the condemna¬ 
tion jury was unreasonable. Appellant Van Kirk 
filed with his exceptions (Rec. p. 18) his own affi¬ 
davit which is purely argumentative. Appellant 
Collins also filed his own affidavit (Rec. p. 26) in 
which he states “he considers assessment of $15 
per front foot on Parcel 156/52 as excessive and 
inequitable,” and the affidavit of one Hanford 
(Rec. p. 25) in which he says he has served as a 
condemnation juror hertofore and in his opinion 
the assessment for benefits complained of is “dis¬ 
criminatory, unjust and highly disproportionate,” 
but neither of these affiants is shown to possess 
qualifications sufficient to permit him to express 
an opinion as an expert witness. The other ap¬ 
pellants merely aver in their objections and ex¬ 
ceptions that the “assessments are arbitrary, er¬ 
roneous, unjust, unconstitutional and unfair,” but 
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make no tender of the proof of any facts or the 
opinions of any competent witnesses to support 
the conclusions alleged. There is, therefore, noth¬ 
ing in this record to show that had the Court 
granted appellants’ requests and reopened the case 
for the taking of further testimony before the con¬ 
demnation jury, any evidence would have been 
produced which would have justified the jury in 
changing its verdict. j 

Conclusion 

For the reasons stated it is respectfully submit¬ 
ted that the action of the lower Court in overrul¬ 
ing the objections and exceptions filed by appel¬ 
lants and in ratifying and confirming the verdict 
of the condemnation jury was right and Should be 
affirmed. 

WILLIAM W. BRIDE, j 
Corporation Counsel, D. C., 

VERNON E. WEST, 

Principal Assistant Corporation Counsel, 

Attorneys for Appellees. 
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